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N the early days of English jurisprudence, maxims were regarded 

as inflexible and comprehensive rules of law to be strictly 
applied without regard to the reasons upon which they were 
based.! Modern courts and text-writers, however, attach much 
less importance to maxims;? for the experience of centuries has 
proved the inapplicability of maxims in many instances and their 
too extensive scope in others. As pointed out in an article by 
Professor Jeremiah Smith,’ there is much necessary difficulty 
in applying a maxim on account of its brevity and the fact that 
it is couched in a foreign language. Moreover, there is nothing 
in a maxim to indicate when it is to be applied. Although 
maxims vary in value and force,‘ they may in most instances be re- 
garded as but trite and brief statements of legal principles, which 
principles have become established by reason and custom. Diffi- 
culty arises when the maxim is treated as the principle rather than 
the statement of the principle. The degree of accuracy with which 


1 “The fourth ground of the law of England standeth in divers principles that be 
called in the law maxims, the which have been always taken for law in this realm; so 
that it is not lawful for any that is learned to deny them; for every one of those 
maxims is sufficient authority to himself.” Doc. & Stud., Dial. I, c. 8. 

“ A maxime is a proposition to be of all men confessed and granted without proofe, 
argument, or discourse.” Co. Lit. 67 a. 

2 “Tt seems to me that legal maxims in general are little more than pert headings 
of chapters.” 2 Stephen, Hist. Crim. Law, 94, note 1. 

“TI need hardly repeat that I detest the attempt to fetter the law by maxims. They 
are almost invariably misleading ; they are for the most part so large and general in 
their language that they always include something which really is not intended to be 
included in them.” Lord Esher, M. R. in Yarmouth v. Pao, 19 Q. B, D. 647, 653: 

Harv. L. REV. 13. * 
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the statement fits the principle determines the value of the maxim. 
Consequently, when a body of law has grown up around a maxim, 
it is desirable to ascertain the extent to which the decisions are 
based upon legal reasoning and analogy, and the extent to which 
they have been influenced by the maxim as such. 

Ignorantia juris non excusat, ignorantia facti excusat' is a maxim 
familiar to the layman as well as to the lawyer. The purpose of 
this article. is to discuss the origin of this maxim; to consider the 
scope of its influence in criminal jurisprudence ;? to discover the 
extent to which the decisions referring to it are founded upon 
general principles; and finally to determine what is the state of 
the law to-day regarding zgnvorantia juris and ignorantia facti as 
defenses to criminal prosecutions. In order to do this with some 
degree of clearness it is necessary to define terms. 

In the application of the maxim the word “ ignorantia” has 
been translated as “ignorance” and as “ mistake”; and these 
terms have generally been used interchangeably.* It should be 
noted, however, that the two English words convey different ideas, 
which difference has been recognized in some instances. “ Igno- 
rance” may be defined as lack of knowledge; whereas a“ mistake ” 
is a wrong conclusion frequently caused by insufficient knowledge.® 
Whether the criminality of a defendant is greater or less because 
his act is due to one rather than to the other of these will be 
discussed later. | 


1 The maxim appears in various wordings. gnorantia legis neminem excusat: 
Lush, J. in Reg. v. Mayor of Tewkesbury, 3 Q. B. 629, 639. Jgnorantia corum, quae 
quis scire tenetur, non excusat: 1 Hale P.C. 42. Jgnorantia excusatur, non juris sed 
facti: 2 Bouvier, Law Dict. 355. Jgnorantia juris, quod quisque tenetur scire, neminem 
excusat: 4 Bl. Com. 27. Jgnorantia juris haud excusat, Cooper uv. Phibbs, L. R. 
2 Hi. L. 149, 170. 

2 The application of the maxim in civil cases has been fully discussed and con- 
sidered. See 2 Pomeroy, Eq. Jur., §§ 838-871 ; 7 Colum. L. Rev. 476; 6 Albany L. J. 
103; 17 Cent. L. J. 422; 27 L. Mag. go. 

8 Bishop, New Crim. Law, § 292 e¢ seg.; 4 Bl. Com. 27. The examples given in 
D. 22. 6. 9. support the use indicated. Austin treats ignorantia as meaning error or 
ignorance. Austin, Jur., § 688. 

4 “Mistake may be said to be some unintentional act, omission or error arising 
from unconsciousness, ignorance, forgetfulness, imposition, or misplaced confidence.” 
Kerr, Fraud and Mistake, 396. See Story, Eq. Jur., § 110 and § 140, note 2, citing Canal 
Rank wv. Bank of Albany, 1 Hill (N. Y.) 287. “‘ The terms ‘ignorance’ and ‘ mistake,’ in 
legal contemplation, do not import the same significance and should not be confounded. 
Ignorance implies a total want of knowledge in reference to the subject matter. Mis- 
take admits a knowledge, but implies a wrong conclusion.” Hutton v. Edgerton, 
6 S.C. 485, 489. See also 17 Cent. L. J. 22. 

5 Hutton v. Edgerton, 6 S. C. 485, 489. 
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“Law,” which is regarded as the English equivalent of “jus,” 
may be defined as a rule or standard of conduct which has been 
prescribed by competent authority, and which it is the duty of a 
judicial tribunal to apply and enforce.! “ The inquiry whether 
there be any such rule or standard, the determination of the exact 
meaning and scope of it, the definition of its terms, and the settle- 
ment of incidental questions, such as the conformity of it, in the 
mode of its enactment, with the requirements of a written consti- 
tution, are all naturally and justly classed together and allotted 
to the same tribunal; and these are called questions of law.”? 
“Facts” are natural phenomena, which are the subject of testi- 
mony, and to which the law is applied by or under the direction 
of a judicial tribunal.® 

A question as to the application of law to facts is a question of 
law. Thus, whether a man and a woman are married is a question 
of law, since the status is determined by the application of the law 
of marriage to the conduct of the parties. Consequently, where a 
mistake is made in applying law to fact, the mistake is one of law.5 
In such cases “ the law is either extended to things which it was 
not intended to govern, or a fact is improperly withdrawn from its 
domain. In either case there is really an error as to the purport 
and scope of the law.” ® 

Blackstone says that the maxim as to zgorantia is a rule of both 
the Roman and the English law;’ and it is universally accepted 
that the doctrine is of Roman origin.’ In the Digest® the rule 
is stated, juris guidam ignorantiam cuique nocere, facti vero igno- 
rantiam non nocere, and our maxim 7guorantia juris non excusat, 
ignorantia facti excusat is treated as the equivalent. The context 
and the examples given in the Digest, to illustrate the maxim, show 
that it was applied solely to civil actions and had no application in 


1 See Thayer, Prel. Treat. on Ev., 192; Davis v. Ballard, 24 Ky. 563, 576. 

2 Thayer, Prel. Treat. on Ev., 193. 

8 See Thayer, Prel. Treat. on Ev., 190-192. See also Barr v. Chicago, St. L. and 
P. R. R. Co., ro Ind. App. 433, 437- 

4 Thayer, Prel. Treat. on Ev., 252. Goudsmit, Pandects (Gould’s translation), § 52 n. 

§ Cf. Dixon, C. J., in Hurd v. Hall, 12 Wis. 125, 138. 

6 Goudsmit, Pandects (Gould’s translation), § 52n. 

7 4 Com. 27. 

8 3 Greenleaf, Ev., 16 ed., § 20. 

® D. 22. 6.9. 

10 “ Regula est, juris ignorantiam cuigque nocere is the language of the Pandects, 
Ignorantia juris non excusat is the maxim of the common law.” Kerr, Fraud and 
Mistake, 396, 
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the law of crimes. Writers on the Roman Law treat the doctrine 
of ignorantia set forth in the Digest as applicable solely in the law 
of civil actions.!_ The reason given in the Digest, why ignorantia 
_ guris will not excuse, while ignorantia facti will, is that the law is 
_ certain and capable of being ascertained, while the construction of 
facts is difficult for even the most circumspect Under modern 
conditions, at least, it would hardly be seriously maintained that 
the former reason is sound.® 

In the English law the earliest case found, in which the doctrine 
of ignorantia is considered, was decided in Hilary Term, 1231.4 
In this case Robert Waggehastr’ was summoned to answer one 
Wakelinus for breach of a fine committed by entering upon the 
land in question, which was in the possession of the mother of 
Wakelinus. Robert pleaded as a defense that he entered upon the 
land under the belief that the estate belonged to him, which beliet 
was founded upon the advice of counsel. The court held that this 
was no defense, and ordered Robert to be imprisoned for breach 
of the fine. 

Other cases illustrating the early use of the maxim, and show- 
ing the development of the doctrine of ignorantia, are worthy of 
notice. 

Vernon’s Case,5 decided in 1505, was an action of trespass 
brought against the defendants for carrying off the plaintiff's wife. 
The defendants justified on the ground that they were accompany- 
ing the woman to Westminster to sue for a divorce to ease her 
conscience. Objection was made to the plea on the ground that 
Westminster was not the proper place to take the woman for a 
divorce, but the plea was held good, “for perhaps they did not 
have knowledge of the law as to where the divorce should be 
sued.” 

The Doctor and Student Dialogues,’ published in 1518, state 
the following rule:‘'“ Ignorance of the law (though it be invin- 


1 Hunter, Roman Law, 3 ed.,660; Domat, Civil Law, §§ 1224-1240; Amos, Roman 
Civil Law, 133 ; Curwin, Manual of Civil Law, 2ed., 111 ; Goudsmit, Pandects (Gould’s 
translation), § 52; Sandar, Institutes of Justinian, 388. 

2 D. 22. 6. 2. 

8 “ That any actual system is so knowable, or that any actual system has ever been 
so knowable, is so notoriously and ridiculously false that I shall not occupy your time 
with proof of the contrary.” Austin, Jur., § 688, 

* Reported in Bracton’s Note Book, Maitland’s ed., pl. 496. 

5 Y. B., 20 Hen. VII, f. 2, pl. 4. 

6 “Car par cas ils n’avoiét conusance de le Ley on le divorsce seroit sue.” 

7 Dial. IL, c. 46. 
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cible) doth not excuse as to the law but in a few cases; for every 
man is bound at his peril to take knowledge what the law of the 
realm is, as well the law made by statute as the common law; but 
ignorance of the deed, which may be called the ignorance of the 
truth of the deed, may excuse in many cases.” The doctrine was 
regarded as applicable in both civil and criminal cases. 

In Brett v. Rigden,! 1568, a case involving the construction of a 
deed, Manwood, J., said: “It is to be presumed that no subject 
of this realm is miscognisant of the law whereby he is governed, 
Ignorance of the law excuses no one.” 

In Mildmay’s Case,? 1584, an action was brought against the 
defendant for slandering the plaintiff’s title, by stating that the 
title to the land was in some other person. The court held that, 
as the defendant had taken upon him a knowledge of the law, he 
must be bound, as “ ¢gnorantia juris non excusat.” 

In Manser’s Case,’ 1584, an action of debt was brought against 
the defendant. It appeared in evidence that, by the terms of an 
agreement between the parties, the defendant and his son were to 
sign a certain release to the plaintiff. This release was prepared 
by the plaintiff, who then demanded that the defendant and his 
son sign the same. “ Because his son was not lettered and could 
not read, the said John prayed the plaintiff to deliver it to him, to 
be showed to some man learned in the law, who might inform him 
if it was according to the condition.” This the plaintiff refused to 
do, and brought action. The court decided that the son was not ~ 
entitled to time to consult counsel, but should have signed the re- 
lease at once. “ /gnorantia est duplex, viz. facti et juris. Ignorantia 
juris non excusat.” 

King v. Lord Vaux,‘ 1613. An indictment was brought against 
the defendant for refusing to take the oath of allegiance. The de- 
fendant, when arraigned, desired counsel to speak for him, “he 
being very ignorant of the proceedings of the Lawes of this Land.” 
Hubbert, the Attorney-General, replied to this, “ that there was no 
need of Councell for to be assigned to him in this case, for though 
he do pretend ignorance in himself in the laws of the Land (of 
which no Subject of the Land ought to be ignorant), for that his 
ignorance of the law will not excuse him, if so be that he do offend 
against the law.” The court concurred in this view. 

In Levett’s Case,® 1638, the defendant, under the mistaken belief 


1 1 Plowd. 342. 2 1 Co. Rep. 175. 8 2Co. Rep. 3. 
4 1: Bulst. 197. 5 Cro. Car. 538. 
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that there were burglars in his house, killed a woman of whose 
presence he was ignorant. The court held that the defendant was 
not guilty of manslaughter, “ for he did it ignorantly won inten- 
tion of hurt to the said Frances.” 

Sir Matthew Hale, in his Pleas of the Crown,! published in 1680, 
said: “Ignorance of the municipal law of the kingdom, or of the 
penalty thereby inflicted upon offenders, doth not excuse any that 
is of the age of discretion and compos mentis from the penalty ot 
the breach of it; because every person of the age of discretion 
and compos mentis is bound to know the law, and presumed so to 
do; Jgnorantia ecorum quae quts scire tenetur non excusat. But in 
some cases ignorantia facti doth excuse, for such an ignorance 
many times makes the act itself morally involuntary.” This may 
well be considered as the basic statement of the law of Eng- 
land as to 7gnorantza, and is generally cited as a leading authority 
for the present law on the subject. 

It is interesting to observe how the scope of the maxim, as indi- 
cated in the Doctor and Student Dialogues, differs from that set 
forth in the Corpus Furis Civilis. By the Roman Law the rule as, 
to ignorantia juris did not apply to certain classes of individuals,’ ° 
because it was considered that these individuals, by reason of their 
status or condition, would not have a knowledge of the law. Those 
exempted were persons under twenty-five years, women,® soldiers,® 
and peasants and other persons of small intelligence.? Austin points 
out that these persons were not exempt where their ignorance was 
as to some portion of the jus gentium as distinguished from the jus 
civile. “For the persons in question are not generally imbecile, 
and the jus gentium is knowable naturali ratione. With regard to. 
the jus civile or to those parts of the Roman Law which are pecul- 
iar to the system, they may allege with effect their ignorance of 
the law.” 

In the Doctor and Student Dialogues it is expressly stated that 
infants cannot avail themselves of ignorance as a defense.® It is 
likewise stated that “ knights and noblemen that are bound most 
properly to set their study to acts of chivalry for defense of the 
realm, and husbandmen that must use tillage and husbandry for 


1 1 Hale, P. C. 42. 

2 See Broom, Legal Maxims, 7 ed., 266; Wharton, Crim. Ev., § 723. 

8 Quibus jus ignorare permissum est. D. 22. 6. 9. 

4 D. 22. 6.9. 5 D. 22.6. 9. 6 D. 22. 6. 9. 1. 
7 D. 49. 14. 2. 7. 8 Austin, Jur., § 693. ® Dial. II. c. 46. 
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the sustenance of the commonalty, and that may not by reason of 
their labor put themselves to know the law,” are not discharged 
by ignorance of the law. 

By the Digest? it is indicated that one, who has had no oppor- 
tunity to consult counsel, should be excused for ignorance, but, it 
is said in the Dialogues,’ that if one acts on the improper advice 
of counsel, this does not constitute a defense. 


II. IGNORANCE AND MISTAKE OF FACT. 


It. is a fundamental principle of the criminal law, for which no 
authorities need be cited, that the doer of a criminal act shall not 
be punished unless he has a criminal mind. An exception to this 
exists in a case where, by statute, the legislature either expressly 
or impliedly indicates that no such state of mind is necessary. 
Some offenses require a specific intent —a special state of mind 
which is an essential element of the criminal act. Thus the crime 
of larceny is not committed unless the defendant has the animus 
furandi. 


Whenever a person, having the ability of reasoning to a conclu-) 


sion,* does a criminal act, he has the criminal mind. In order that 
one may be able to reason to a conclusion, he must have the power 
or capacity of reasoning, and the data upon which to base the 
reasoning. There must be a process and the materials upon which 
the process can operate. A defect in the process or in the materi- 
als will affect the result. 

Whenever, then, the defendant does not have the ability to reason 
as considered above,-he does not have the criminal mind. Infants 
under seven and lunatics are exempted from criminal responsibility, 
because they have not the power of reasoning. One who commits 
a criminal act under mistake of fact has a defense, because he has 


wron insufficient dat ing.® 


1 Dial. II. c. 46. 2 D. 22. 6.9. 8 Dial. I. c. 26. 

* The word “ voluntarily ” is usually employed in this connection, but as the term is 
capable of somewhat varying meanings, it was in this instance thought wise to express 
the idea in full. 

“ Doing the act voluntarily i is evidence of the unlawful intent, and no other is requi- 
site.” Clopton, J., in Mullens v. State, 82 Ala. 42. 

5 “But in some cases égnorantia facti doth excuse, for such an ignorance many times 
makes the act itself morally involuntary.” 1 Hale, P. C. 42. 

“ The act of the insane person was not ‘ voluntary’; it was impelled by disease. Neither 
was the act of the woman marrying under mistake ‘ voluntary’; it was impelled by the 
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The defendant’s criminality must be determined by his state of 
mind toward the situation in which he acted, and his state of mind 
will depend upon his impression of the facts. Hence he should / 
be dealt with as if the facts were what he believed them to be. 
Then if, according to his belief concerning the facts, his act is crim- 
inal, he has the criminal mind as distinguished from motive, desire, 
or intention, and should be punished. If, on the other hand, his 
act would be innocent provided the facts were what he believed 
them to be, he does not have the criminal mind, and consequently 
should not be punished for his act. 

Ignorance and mistake of fact,’ therefore, are important in so far Y 
as they negative the criminal mind.? — 
|. There is no saving power in mistake itself. The fact that defen- 
dant says “I was mistaken” does not necessarily indicate that he 
is not guilty. It is only by showing the absence of the criminal 

, mind due to his mistake that he can escape punishment for hi 
criminal act. It follows that the mistake is no defense, where 
there is a prosecution under a statute, in which the legislature has 

| indicated that no criminal mind is necessary for a conviction of ~~ 
the crime created by the statute.® 


mistake. This is so even in civil affairs; for if one enters into a contract through 
mistake of fact, there is no ‘ voluntary’ concord of minds, and the formal undertaking 
is not binding.” Joel Prentiss Bishop in 4 So. L. Rev. (N. s.) 153. 

“ Honest and reasonable mistake stands in fact on the same footing as absence of 
the reasoning faculty, as in infancy, or perversion of that faculty, as in lunacy.” Cave, J., 
in Reg. v. Tolson, 23 Q. B. D. 168. 

1 There is no difference in result between ignorance of fact and mistake of fact. 
the defendant is unaware of the existence of a fact, he reasons without reference to that 
fact, and hence he should be treated as if the fact did not exist. When the defendant 
has a mistaken view of a fact, he reasons with reference to this view, and his responsi- 
bility must be tested in the light of his belief. In either case the defendant has a 
wrong impression of the situation in which he acts. 

2 In Levett’s Case, Cro. Car. 538, the court, in holding that the defendant would hot 
be guilty of manslaughter*where he acted in ignorance of a material fact, said “for he 
did it ignorantly without intention of hurt to the said Frances.” / 

“ Now here, although the proximate ground is ignorance or error, the ultimate 
ground is the absence of unlawful intention or unlawful inadvertence.” Austin, Jur., 
§ 687. 

3 Reg. v. Bishop, 5 Q. B. D. 259; Com. v. Emmons, 98 Mass. 6; Garver + hdhanie, 


_ . 49 Pac. 470; State v. Kelly, 54 Oh. St. 166. Except where the legislature expressly 


or impliedly indicates in a statute that no criminal mind is necessary, the existence of 
such mind is indispensable to the securing of a conviction under the statute. Reg. v. 
Tolson, 23 Q. B. D. 168; State v. Brown, 38 Kan. 390. In the article by Mr. Bishop, 
cited supra, he denies that the legislature ever dispenses with the requirement of crimi- 
nal mind, and criticizes the cases where the defendant was held liable under a statute 
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In the following instances, in which the mistake does not nega- “ 
tive the criminal mind, the defendant has no defense: 

I. Though the defendant is mistaken, the act done is criminal 
under the facts as believed by him.? 

II. The defendant, while engaged in the commission of one 
criminal act, does another criminal act under ignorance or mistake 
of fact.2 Here the criminal mind is carried over from the first act.—— 

III. Where an act, itself immoral, is made a crime by statute 
when done under certain circumstances, it has been held that 
mistake as to the circumstances will not excuse one who does the 
act covered by the statute. There is some confusion among the 
authorities as to whether this result is reached, because under such 


a statute no criminal mind is necessary, or because the immoral | 
intent will under the circumstances establish the culpability.® wax 
IV. Defendant was negligent. Though it is not correct to say i 
that negligence is the same as intent, yet negligence supplies “ ‘ 
for selling adulterated food not knowing of the adulteration, claiming that the crimi- . i | 


nal mind should be proved in such cases. 

Where the act covered by the statute is in the nature of a public tort rather than of a . 
crime, it would seem clear that no criminal mind need to be proved. i 

In Com. v. Mash, 7 Met. (Mass.) 472, a woman was indicted for bigamy. The defend- 
ant married the second time under the mistaken belief that per former husband was 
dead. This was held to be no defense on the ground that no criminal mind was ne- 
cessary in order to secure a conviction under the statute. A similar result was reached 
in Com. v. Thompson, 11 Allen 23. These cases are criticized in 4 So. L. Rev. (N. s.) 
153- 

In England there is an interesting series of isi prius cases in which a mistaken be- 
lief in the death of the husband was set up as a defense to a prosecution of the wife 
for bigamy. Martin, B., in Reg. v. Turner, 9 Cox C. C. 145, and Cleasby, B., in Reg. v. 
Horton, 11 Cox C. C. 670, held that the mistake was a good defense. In Reg. v. Gib- 
bons, 12 Cox C. C. 237, Brett, J., after consulting with Willes, J., decided, that the 
result in the two preceding cases was incorrect, and instructed the jury that the mis- 
take was no defense. Denman, J., the her a 13 Cox C. C. 544, discussed the 


three preceding cases and said that he pr the view of the first two. In Reg. v. 7 
Bennett, 14 Cox C. C. 45, Bramwell, L. J., followed Reg. v. Gibbons, instructing the : 
jury to convict notwithstanding the mistake. 


1 Reg. v. Lynch, 1 Cox C. C. 361; McGehee v. State, 62 Miss. 772; Reg. v. Smith, 
Dears. C.C. 559. In these three cases the defendant assaulted the prosecuting witness 
under the belief that he was another person. 

2 “If A meaning to steale a Deere in the Park of B shooteth at the Deer, and by the 4 
glance of the arrow killeth a boy that is hidden in a bush ; this is murder for that the 4 
act was unlawful, although A had no intention to hurt the boy, nor knew not of him.” 4 
3 Co. Inst. 56. ; i] 
_ See article on “ Crimes by Mistake ” in 21 Ir. L. T. 213. ; 

8 In Com. v. Murphy, 165 Mass. 66, and State v. Newton, 44 Ia. 45, where statutes P| 
made it a criminal offense to have intercourse with any girl under a certain age, it was { 
held that mistake as to the girl’s age would be no defense, as no criminal mind was Wi 


‘ i 
| 
* 
i 
| 
i 
i 
i 
‘ 
| 
4 


84 HARVARD LAW REVIEW. 


the place of intent, and, like intent, makes the mind criminal.? 
Hence, if the defendant is negligent a mistake will not excuse, for 
mistake is material only as it negatives a criminal mind, and here 
‘this is shown aliunde? 

The defendant’s mind is equally criminal when he does a 
criminal act through negligence or when the mistake under which 
the defendant acted was due to negligence. Therefore a negligent 
mistake can be no defense. 

The statement is often made by judges and commentators that a 
mistake of fact, in order to avail as a defense, must be “ honest and 
reasonable.”® “Honest” in this connection can only mean that 
the defendant did in truth believe the facts to be different from 
what they were. It is, therefore, a truism to say that the mistake 
must be honest. 

Must the mistake be reasonable? An act is reasonable in law 
when it is such as a man of ordinary care, skill, and prudence would 
do under similar circumstances. To require that the mistake be 
reasonable means that if the defendant is to have a defense, he 
must have acted up to the standard of an average man, whether the 
defendant is himself such a man or not. This is the application o 
an outer standard to the individual. If the defendant, being mis- 
taken as to material facts, is to be punished because his mistake is 


one which an average man would not make, punishment will some- 


times be inflicted when the criminal mind does not exist. Sucha 
result is contrary to fundamental principles, and is plainly unjust, 
for a man should not be held criminal because of lack of intel- 


_ligence. If the mistake, whether reasonable or unreasonable, as 


necessary under the statutes in question. In Reg. v. Prince, L. R. 2 C. C. 154, a statute 
made it an offense to take a girl under fourteen years out of the lawful possession of 
her father. The defendant did this, believing the girl to be over fourteen years. The 
court expressly admitted that the criminal mind was necessary, but said the defendant 
acted at his own risk. Ip Lawrence v. Com., 30 Grat. (Va.) 845, a statute made it 
criminal to have intercourse with a girl under twelve years. The court held that it was 
no defense that the defendant believed the girl to be older, as he acted at his peril. In 
State v. Houx, 109 Mo. 654, the defendant was indicted under a statute for having in- 
tercourse with a girl under a certain age. Here the court in holding conviction proper 
said that mistake as to the girl’s age was no defense, as the immoral intent supplied the 
place of the criminal intent. 

1 1 Foster, C. L. 262; Com. vw. Rodes, 6 B. Mon. (Ky.) 171; Rex v. Pittwood, 19 
T. L. R. 37; Reg. v. Lowe, 3 C. & K. 123. 

2 Bishop says, there is “little difference except in degree between a will to doa wrong- 
ful thing and an indifference whether it is done or not.” New Crim. Law, § 313. 

8 Cave, J., in Reg. v. Tolson, 23 Q. B. D. 168, 180; Kenny, Outlines Crim. Law, Am. 
Ed. 60. 
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judged by an external standard, does negative the criminal mind, 
there should be no conviction. 

The requirement, that the mistake be reasonable in order to be a 
defense, at first sight appears the same as the rule that if the 
defendant be negligent his mistake will not avail. This similarity, 
however, is only seeming, for the test of negligence in the criminal 
law is not whether the defendant used the care of a reasonable man 

—an outer standard — but whether he used the care which ap- 
peared proper to him under the circumstances, that is ‘“ Did he do 
his best according to his own lights?” In other words, the test 
is: Did the defendant act up to his own standard ?? 

An examination of the authorities shows that the courts often 
say (not infrequently without consideration) that the mistake must 
be reasonable.’ In some cases the question is discussed and the 
judges distinctly lay down the same proposition. In other cases 
“ reasonableness” is not mentioned, and an “honest mistake” is 
stated to be sufficient.$ 


1 See 12 Harv. L. REv. 428. 

2 Reg. v. Wagstaffe, 10 Cox C. C. 530. See Reg. v. Downes, 1 Q. B. D. 25; 12° 
Harv. L. REv. 428; 15 ibid. 500; 17 tbid. 347. There is a dictum in Com. v. Pierce, 
138 Mass. 165, 178, to the effect that the care of a reasonable prudent man under simi- 
lar circumstances should be the test in criminal as well as in civil cases. 

% Steinmyer v. People, 95 Ill. 383; Rineman v. State, 24 Ind. 80; Com. v. Power, 7 
Met. (Mass.) 596; Com. v. Presby, 14 Gray (Mass.) 65; People v. Welch, 71 Mich. 


* Gordon z. State, 52 Ala. 308; Stern v. State, 53 Ga. 229; Goetz v. State, 41 Ind. 
162; Mulreed 2. State, 107 Ind, 62. 

5 Vaughan v. State, 83 Ala. 55; Myers v. State, 1 Conn. 502; Baker, State, 17 Fla. 
406; Causey v. State, 79 Ga. 564; Brown v. State, 24 Ind. 113; State v. Barrackmore, 
47 Ia. 684; Com. v. Wood, 111 Mass. 408. 

In Dotson z. State, 62 Ala. 141, the court says the mistake must be “ without fault or 
carelessness.” This seems to be the proper view. 

The question whether a mistake of fact must be reasonable is important when self- 
defense is set up as an excuse. In such a case the defendant seeks to escape liability, 
not because some element of guilt is lacking, but because he claims an excuse. It is 


held that a defendant may avail himself of this defense when he acted under aamis- 


taken apprehension of serious bodily harm. 

Here it may be held that the mistake must be reasonable ; for the defendant does not 
offer the mistake as negativing the criminal mind ; but admitting this maintains that the 
state, because of circumstances, should not punish him. Since he asks to be forgiven 
when admittedly he had a criminal mind, it may not be improper to hold him to an ex- 
ternal standard. 

Bishop, however, claims that the test of the mistake in such cases should be “ without 
fault or carelessness,” rather than “ reasonable.” New Crim. Law, § 306. 2. 

The Supreme Court of Tennessee in Grainger v. State, 5 Yerg. (Tenn.) 459, held that 
if a man through cowardice, without reasonable grounds, believes himself in danger of 
serious bodily injury he may kill. The doctrine of this case is expressly repudiated in 
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Where the defendant claims to escape criminal liability because 
he acted under a mistake of fact, there seems to arise, according to 
some judges, a question as to the burden of proof: whether it is 
upon the defendant to establish the mistake, or upon the prosecu- 
tion to disprove the mistake, after it has been set up by the defend- 
ant. Although it is not necessary for the prosecution to aver the 
general criminal intent in the indictment,! yet, since the defendant’s 
culpability depends upon such intent, its existence is an essential 
part of the prosecution’s case, and must be proved when questioned 
by the defendant. Since the prosecution must prove beyond a 
reasonable doubt all the elements of the defendant’s guilt,? there 
can be no conviction, when the defendant succeeds in creating a 
reasonable doubt. Hence, when the defendant has produced 
enough evidence of mistake to cast a reasonable doubt upon the 
existence of the criminal mind, the prosecution should not succeed 
unless it removes this doubt by disproving the mistake, or by 
showing that the mistake, under the circumstances of the case, did 
not negative the criminal mind. The burden to prove the defend- 
ant’s guilt, which is upon the prosecution at the start, does not 
shift.4 

Some courts have held, however, that the defendant has the 


‘burden of proving that he was mistaken. 


Shorter v. People, 2 Comst. (N. Y.) 193, and most cases hold that the defendant may 
excusably kill only when his mistaken apprehension is reasonable. 

1 Com. v. Hersey, 2 Allen (Mass.) 173; Beale, Crim. Pl. & Prac. § 135; Bishop, 
Crim. Proced., §§ 278-281. 

2 Starkie, Ev., 865; Beale, Crim. Pl. & Prac., § 292; 1 Bishop, Crim. Proced., § 818; 
Castle v. State, 75 Ind. 146. 

8 Beale, Crim. Pl. & Prac., § 289; Thayer, Prel. Treat. Ev., 362, 363; Shaw, J., in 
Com. v. Webster, 5 Cush. 295, 320. 

# Com. v. Kimball, 41 Mass. 366; U.S. v. Gooding, 25 U. S. 460; Dubrose z. State, 
10 Tex. App. 230. 

When the defendant sets up a/di as defense, he denies one of the essentials of 
guilt, viz., that he was present at the fact. In such a case the defendant need not prove 
his absence, but the prosecution must prove his presence. Beale, Crim. Pl. & Prac., 
§ 289; Wigmore, Ev., § 2512, and note containing collection of authorities. 

Such defenses as sslenalbi and alibi, each of which denies one of the elements of 
guilt, must not in this connection be confounded with defenses of an affirmative char- 
acter under which the defendant admits the commission of the crime but claims exemp- 
tion from punishment because of some excusing fact, such as self-defense. In such 
cases, though the evidence would be admissible under the general plea of not guilty, 
nevertheless, the defense in its essence is by way of confession and avoidance, and the 
defendant may properly be required to establish such defense. Beale, Crim. Pl. & 
Prac., § 291. The courts disagree as to the extent of the defendant’s burden. See 


Wigmore, Ev., § 2512, n. 


5 Marshall v. State, 49 Ala. 21; Bain v. State, 61 Ala. 75; Goetz v. State, 41 Ind. 
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A ground of defense that may appropriately be considered under 
the present title is “insane delusion.” This may be defined as an 
unreasoning belief in non-existent facts, which belief is persistent 
and ineradicable, continuing notwithstanding evidence of the senses 
to the contrary.! 

In M’Naghten’s Case? the fourth question put by the House of 
Lords to the judges was: “If a person under an insane delusion 
as to existing facts commits an offense in consequence thereof, is 
he thereby excused?” To which the judges replied: “ Making the 
assumption that he labors under such partial delusions only and is 
not in other respects insane, we think he must be considered in the 
same situation as to responsibility,.as if the facts with respect to 
_ which the delusion exists were real.” This lays down the same test 
for insane delusion as for ordinary mistake of fact. This is a satis- 
factory test in cases where if the delusion were true the act done 
would be no crime. The criminal mind is as much negatived 
\where the impressions are pure fictions of a disordered brain 
‘as where the impressions differ but partly from the facts as they 
‘really exist. The decisions are in accord with this view. 

There is, however, reason for questioning whether the converse 
of the above should hold; that is, whether the defendant should 
necessarily be punished when the act done would be criminal if 
the facts were as they appeared in the delusion to be. For ex- 
ample, take the case of a defendant who believed that another man 
had stolen his watch, and, acting under this delusion, killed the 
man. By the test of the judges there would be no defense in such 
a case, and this would be correct under the assumption made by 
the judges. The correctness of the test, therefore, depends upon 
the validity of the assumption that.a man may act under an insane 
delusion and be perfectly sane in all other respects. Writers on 
medical jurisprudence strenuously deny that a man suffering from 
an insane delusion can be sane in all other particulars. Accord- 


162; Squire v. State, 46 Ind. 459. On the strength of these four cases Bishop states 
the rule to be that “the burden of proof is on the party setting up the mistake to show 
it and its innocence.” New Crim. Law, § 302. 3. Further cases in accord with this 
view are Farbach v. State, 24 Ind. 77; State v. Brown, 16 Pac. 259 (Kan.) (seme). 

1 See Mercier, Criminal Responsibility, 116, 117; Bundy v. McKnight, 48 Ind. 502, 
512; Jn re White, 121 N. Y. 406, 413; Guiteau’s Case, 10 Fed. 161, 171. 

2 10 Cl. & F. 200. 

3 Com. v. Rogers, 7 Met. (Mass.) 500; Guiteau’s Case, 10 Fed. 161; Smith v. State, 
55 Ark. 259. , 

4 “There is not, and there never has been, a person who labors under partial delu- 
sion, and is not in other respects insane.” Mercier, Criminal Responsibility, 174. To 
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ing to this latter view the delusion, though immaterial as a mistake, 
is strong evidence of general derangement which may exempt the 
defendant from responsibility. 

From this it follows that, in considering whether the defendant 
shall be convicted when he did a criminal act under an insane de- 
lusion, the dual character of delusion, as mistake and as a symptom 
of insanity, must be carefully borne in mind, This has been over- 
looked by some judges and writers on the subject, and the test of 
mistake is applied to delusion under the assumption that the de- 
fendant is in all other respects sane.” 

In order that the defendant may escape criminal liability because 
he acted under an insane delusion it is clear that the standard of an 
ordinary, reasonable man cannot be applied, because the definition 
of delusion indicates that the belief of the defendant is not in 
accord with the impression which would ordinarily be obtained 
from the situation by the use of the senses. A man acting under 
an insane delusion is not an average, reasonable man. This seems 
to illustrate further the contention that a mistake of fact need not 


_ necessarily be reasonable in order to be a good defense. 


Ili. IGNORANCE AND MISTAKE OF LAw. 


The courts, following literally the doctrine of ignorantia juris as 
proclaimed by the maxim, have refused to accept ignorance, or 
mistake, of law as a defense. If an element of law enter into the 


the same effect see 2 Stephen, Hist. Crim. Law, 157, 161; Ray, Med. Jur. of Insan., 
283; article by Morton Prince, M.D., in 49 Jour. Amer. Med. Ass’n, 1643, 1645. 

1 2 Stephen, Hist. Crim. Law, 161; Bishop, New Crim. Law, § 393. 

2 “A man may be insane as to certain objects and on certain subjects and perfectly 
sane with respect to other objects and on other subjects.” Clark and Marshall, Crim. 
Law, § 96. Also Harris, Crim. Law, 3 ed., 24; State v. Huting, 2t Mo. 464; State v. 
Mewherter, 46 Ia. 88, 100. In Dew v. Clark, 3 Add. Ecc. 79, Sir John Nichol said 
that the contention that the law of England never deems a party sane and insane at 
the same time upon different subjects is incorrect. This view is approved in Buswell, 
Insanity, § 15. 

8 Ignorance of law was held no defense in these cases: Rex v. Bailey, R. & R. 1; 
Rex v. Esop, 7 C. & P. 456; Rex v. Crawshaw, 1 Bell C. C. 303; Barronet’s Case, 1 E. 
& B. 1; Schuster v. State, 48 Ala. 199; Winehart v. State, 6 Ind. 30; Jellico Coal 
Min. Co. v. Com., 96 Ky. 373; Grumbine a. State, 60 Md. 355; Com. v. Everson, 140 
Mass. 292; Whitton vz. State, 37 Miss. 379; State v. Wilforth, 74 Mo. 528; State v. 
Halsted, 39 N. J. L. 402; State v. Foster, 22 R. I. 163; Walker v. State, 2 Swan 
(Tenn.) 287; Brig Ann, 1 Gall. (U. S.) 62; U. S. v. Fourteen Packages, Gilp. (U. S.) 
235; The Joseph, 8 Cranch (U.S.) 451; Wilson vw. The Brig Mary, Gilp. (U.S.) 31. 
See notes 2 and 3 on p. go. 

It has been suggested in several instances that ignorance of law may properly be 
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mistake of defendant, such mistake is held to be no defense. There 
is, however, an exception to this general rule. When a specific crim- 
inal intent, as distinguished from the criminal mind, is a requisite 
element of the offense, and such intent is negatived by ignorance 


or mistake, it is-held that the defendant shall not be convicted, 


notwithstanding the maxim. Although the writer fully recognizes 
that the courts enforce, and commentators approve, the general 
doctrine that mistake of law is no defense, nevertheless, it is sug- 
gested that on principle and analogy a different result may and 


ground for pardon: Rex v. Bailey, R. & R. 1; or for reducing sentence, Atkins v. 
State, 95 Tenn. 474. : 

Mistake of law was no defense in the following: Hoover wv. State, 59 Ala. 57; 
Frasier v. State, 112 Ga. 13; Derixson v. State, 65 Ind. 385; Davis v. Com., 76 Ky. 
318; State v. Whitcomb, 52 Ia. 85; Com. v. Bagley, 7 Pick. (Mass.) 279; Pisar v. 
State, 56 Neb. 455; Hamilton v. People, 57 Barb. (N. Y.) 625; Medrano v. State, 22 
S. W. 684 (Tex.). 

Ignorance or mistake of law due to the advice of a public officer is held to be no 
defense. Wilson v. The Brig Mary, Gilp. (U. S.) 31; The Joseph, 8 Cranch (U. S.) 
451; Hoover v. State, 59 Ala. 57; Hamilton v. People, 57 Barb. (N. Y.) 625; State v. 
Foster, 22 R. I. 163. 

1 “Tf A thinking he have title to the horse of B seiseth it as his own this makes it 
no felony but a trespass because there is a pretense of title.” 1 Hale P. C. 508. 

Larceny: Reg. v. Reed, 1 C. & M. 306; Reg. v. Wade, 11 Cox C. C. 549; Morning- 
star v. State, 55 Ala. 148; State v. Bond, 8 Ia. 540; Com. v. Stebbins, 8 Gray (Mass.) 
492; State v. Homes, 17 Mo. 379; People v. Husband, 36 Mich. 306. Malicious tres- 
pass: Palmer v. State, 45 Ind. 388; State v. Newkirk, 49 Mo. 84; State v. Hanks, 66 
N. C. 612; Com. v. Cole, 26 Pa. St. 187; Dye v. Com., 7 Grat. (Va.) 662. Maliciously 
setting fire to furze: Reg. v. Towse, 14 Cox C. C. 327. Malicious damage: Reg. v. 
Matthews, 14 Cox C.C.5; Reg. v. Croft, 111 C. C. C. Sess. Pap. 202; Reg. v. Langford, 
1 C. & M. 602; Goforth v. State, 8 Humph. (Tenn) 37. Robbery: Rex v. Hall, 3 C. 
& P. 409; State v. Hollyway, 41 Ia. 200, Assault with intent to rob: Reg. v. Boden 
1 C. & K. 395. Embezzlement: Reg. v. Norman, 1 C. & M. sor; Beaty v. State, 82 
Ind. 228; State v. Reilly, 4 Mo. App. 392. Maliciously secreting property: Hampton 
v. State, 10 Lea (Tenn.) 639. Wilfully removing official seal: U. S. v. Three Rail- 
road Cars, 1 Abb. U. S. 196. Perjury: Rex v. Crespigny, 1 Esp. 280; Hood v. State, 
44 Ala. 81. Corruptly granting license: People v. Jones, 54 Barb. (N. Y.) 311. Felo- 
niously taking deed from registry: Com. v. Weld, Thacher C. C. 157. Cutting, with 
intent to remove, timber from government lands: U. S. v. Shuler, 6 McLean (U. S.) 
28. Extortion (corrupt): State v. Porter, 3 Brev. (S.C.) 175; State v. Reeves, 15 Kan. 
396; Com. v. Shed, 1 Mass. 227. Knowingly rejecting vote: Com. v. Lee, 1 Brewst. 
(Pa.) 273. Knowingly receiving illegal vote: Byrne v. State, 12 Wis. 577; State w 
McDonald, 4 Har. 555. Fraudulent voting: Com. v. Algar, Thacher C. C. 412; Com, 
v. Bradford, 9 Met. (Mass.) 268; State v. Macomber, 7 R. I. 349. Falsely acting as 
public officer: Hall v. People, 21 Mich. 456. Knowingly erasing the name of a voter: 
State v. Smith, 18 N. H. 91. Wilfully giving false answer at election: Reg. v. Dods- 
worth, 8 C. & P. 218. 


Contra ; Malicious shooting: Rex v. Bailey, R. & R.1. Murder: Rex v. Thomas, © 


East. T. 1816, MS.; Weston v. Com., 111 Pa. St. 251. Larceny: State v. Welch, 73 
Mo, 284. Fraudulent voting: State v. Boyett, 10 Ired. (N. C.) 336, 343, 344 
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should properly be reached in certain cases where a criminal act 


is committed under a misconception of the law. 
There are two classes of cases in which a man may act under a 


misconception of the law. In the first he does an act in ignorance \ * 


that the law makes such act criminal. Here the misconception i 
due to lack of knowlédge, and may be termed “ ignorance of law, 
as when a man already married marries again in ignorance that 
second marriage is unlawful. In the second case the defendant 


does an act under a misconception of the legal effect of certain” 


facts; that is, he gets a wrong view of a situation as a result of the 
improper application of law to facts. Here an act, neutral in itself, 


becomes criminal by reason of some preceding situation or status. 


Thus, when a man marries, the criminal character of the marriage 
depends upon the question whether the man was already married. 
Such a question, as already shown,! is a question of law, because 
it deals with the application of law to facts. This second case 
may be termed “ mistake” as distinguished from “ignorance” of 
law. 

Under what has been termed “ignorance of law” may be grouped 
two situations. The first is when a man does an act without giving 
any attention to the law as such, in what may be termed uncon- 
sciousness that the law governs such a case; ? the second, when he 
considers the law but believes that it does not govern the particular 
case In each instance he does an act in ignorance that the law 
has made the act criminal. 

It is the contention at this point that there is a distinction, so far 


as legal effect is concerned, between the two classes of cases desig- 


nated by the headings “ignorance of law” and “ mistake of law.” 
This distinction is based upon the ground that ignorance of law does 


V not negative the criminal mind, whereas mistake of law does. When 


a person, not insane, does an act, knowing its physical character, if 
the act is criminal the doer of the act has the criminal mind. y In- 
tending an act which the law has made criminal is the criminal mind. 
This is so even when the defendant has not the means or oppor- 
tunity of knowing that the law exists which makes his act crim- 
inal,— for example, when the act was committed so short a time 
after the passage of a statute that the defendant could not possibly 


1 P. 77, infra. 

2 Rex v. Esop, 7 C. & P. 456; Rex v. Crawshaw, 1 Bell C. C. 303, 
® Rex vw. Soleguard, Andr. 231; Reg. v. Price, 3 P. & D. a“ 

# See p. 81, infra. 
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have known of it.!_ The defendant has the criminal mind in such a 
case.2 It follows that the reason why ignorance of the criminality 
of the act does not excuse is that in such a case the defendant has 
the criminal mind. The rule of law embraced in the language of 
the maxim is the fundamental rule that criminality is determined 
by the criminal mind. ; 

It is a common statement that the rule concerning ignorance of 
law exists apart from the general principles of criminal jurispru- 
dence, and must rest upon policy aione.? Policy, however, should 
be invoked to support propositions of law only when these cannot 
be explained by general principles. At best policy is vague, and 
courts may well differ as to when it exists. It is also sometimes 
said that ignorance of law will not excuse, because “every one is 
presumed to know the law.”* If this presumption can be taken 
to mean that most persons do know the law, it is on its face ab- 
surd.> If it means that in this connection it is immaterial whether 
one knows the law or not; it may be asked why this is so. The 
only answer is, that despite the ignorance all the elements of crimi- 
nality are present. 

When, on the other hand, a person does an act under an erro- 
neous idea of a situation reached by applying law to facts, if the 
act done would not be criminal provided the situation were as he 
believed it, the defendant should have a good defense. He is in 
the same position, so far as his state of mind is concerned, as 
though the situation regarding which he was mistaken were one 
solely of fact. By applying the test which governs mistake of 
fact the defendant in the above case does not have the criminal 
mind. 

The difference in legal effect between an act done in ignorance 
of law, and an act due to a mistake of law, may be illustrated by 
the following hypothetical cases. Suppose a statute making tres- 


1 Brig Ann, 1 Gall. (U. S.) 62. See Oakland v. Carpentier, 21 Cal. 642, 665. 

2 This result seems harsh, since the defendant was morally guiltless. The criminal 
mind does not, however, embrace any idea of moral wrong. A defendant may be 
guilty of a crime though his motive was morally commendable. Reg. v. Sharpe, 7 Cox 
C. C. 214. 

® Austin, Jur., § 689; Holmes, Com. Law, 48; Wharton, Crim. Ev., $723; ; Valen- 
tine, J., in State v. Brown, 16 Pac. 259, 260 (Kan.). 

4 1 Hale P. C. 42; « Hawkins P. C., Curwood’s ed., 5, § 14, n. 

5 “Now to affirm ‘that every person may know the law’ is to affirm what is not. 
And to say ‘that his ignorance should not excuse him because he is bound to know’ 
is simply to assign the rule as a reason for itself.” Austin, Jur. § 669. See also 
2 Stephen, Hist. Crim. Law, 114. 
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pass upon land criminal. Under this statute the criminal mind 
must be present in order to make the defendant culpable! In the 
first case A enters upon the land of B in ignorance that the statute 
makes such entry unlawful. Here A would be guilty, as he has, 
for the reasons already given, the criminal mind. In the second 
case A believes that the title to certain land? is in him, and he 
enters upon the land, which, however, belongs to B. Here A 
should not be convicted under the statute, because, supposing the 
situation to be what he thought it, his act could not have beea 
criminal. 

In connection with the contention that the defendant no more 
has the criminal mind when the situation, with reference to which 
he acted, resulted from the application of law to facts than when 
the situation was one of fact solely, suppose, as above, a statute 
making trespass upon realty criminal. A and B own adjoining 
estates. Through each estate a private road leads from the high- 
way to the owner’s house. A while driving along the public road 
determines to turn into his own lane, but by mistake turns ‘into 
the lane of B. In the second case A goes into a certain field 
which he thinks belongs to him, but the title is in B. There 
clearly could be no conviction of A in the first case, as he acted 
under a mistake of fact which negatived the existence of the crimi- 
nal mind. The mental attitude of the defendant in the second 
case was the same as in the first case. Hence he should have a 
defense in the second case. 

Another case may well be considered. It is a recognized rule 
of law that a man cannot as principal commit rape upon his wife. 
A man by force has intercourse with a woman whom he believes 
to be his wife. The woman is not his wife, but resembles her in 
appearance. Another man, believing by reason of having gone 
through a marriage ceremony that a woman is his wife, has inter- 
course with her without her consent. It develops later that the 
ceremony of marriage was illegal, aud the woman was not his 
wife. In each case the defendant committed the act believing the 
woman to be his wife; and if his belief had been correct, his act 
would have been no crime. In the first case the mistake was one 
of fact, while in the second the mistake was one of law. It does 
not seem right to convict the defendant in the second case and 


1 Reg. v. Tolson, 23 Q. B. D. 168. 
2 Title is determined by applying law to facts. 
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acquit him in the first. His mental attitude was the same in 
each case. 

In the following cases, where the criminal mind, as distinguished 
from a specific intent, was negatived by a mistake of law as above 
defined, the courts, though perhaps not conscious of the signifi- 
cance of such a view, held that the defendant had a good defense. 

Rex v. Forbes,? 1835. The defendant was indicted for forging 
P’s name as acceptor of a bill of exchange. The defendant 
offered as a defense that he believed he had the authority to 
use P’s name for that purpose. Coleridge, J., instructed the jury, 
‘that if the defendant dona fide believed that he had the authority a 
to sign P’s name to the bill there was no forgery.® 

Regina v. Allday,t 1837. In this case the defendant was in- 
dicted under a statute which made it a felony to write some matter 
or thing, liable to stamp duty, on paper on which previously some 
other matter liable to stamp duty had been written, before the 
paper had been again stamped. The defendant, who was author- 
ized to issue licenses for the letting of post-horses, changed the ; 
date of a license and the term for which it was to run, under a 
mistake as to his rights in the matter. Lord Abinger instructed 
the jury: “It is a maxim older than the law of England, that a 
man is not guilty unless his mind be guilty. If a person through 
mistake thought he could alter this license, and send the 7s. 6d. to 
Somerset House, that would be no felony in law any more than it 
would be in reason, justice or common sense.” 

In Dotson v. State,® 1869, where there was a prosecution under 
a statute, which made it an offense for any one to trespass upon an- 
other’s land by cutting down timber with a view to converting the 
same to his own use, the following dictum appears: “If one commit 
a trespass upon the land of another, his good faith in the matter or 
ignorance of the true right or title will not exonerate him from 


1 “ Where is the distinction between the mistake of fact which induces a woman to 
consent to intercourse with a man supposed to be sound in body, but not really so, 
and the mistake of fact which induces her to consent to intercourse with a man whoth 
she believes to be her lawful husband, but who is none?” Wills, J., in Reg. v. Clar- 
ence, 16 Cox C. C. 511. The second mistake is clearly one of law, though called mis- 
take of fact. 

27C.& P. 224. 

8 Reg. v. Parish, 8 C. & P. 94 and Reg. v. Beard, 8 C. & P. 143, are similar cases, 
in which the court instructed the jury as in Rex v. Forbes. ; ; 

48C.& P. 136. 

5 6 Cold. (Tenn.) 545. 
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civil responsibility for the act. But when the statute affixes to 
such a trespass the consequences of a criminal-offense, we will not 
presume that the Legislature intended to punish criminally acts 
committed in ignorance, by accident, or under claim of right, and in 
the dona fide belief that the land is the property of the trespasser, 
unless the terms of the statute forbid any such construction.” 

In Cutter v. State,! 1873, the defendant, a justice of the peace, 
was indicted under a statute which provided that “if any justice, 
etc., shall receive or take by color of his office, any fee or reward 
whatsoever, not allowed by the laws of this state, he shall be pun- 
ished, etc.” By way of defense the defendant showed that he 
took the money innocently believing that legally he had a right 
to the money taken. The court held that to secure a conviction 
under this statute a criminal mind was necessary, and that this was 
negatived by the defendant’s mistake.” 

Squire v. State,® 1874. This was a prosecution for bigamy, 
The defendant married a second time under the mistaken belief 
that his former wife had been divorced. The jury convicted the 
defendant. The court above held there should besa new trial 
and said inter alia: “We think the court should have charged 
the jury, if it had been so asked, that if they believed from the 
evidence that the defendant had been informed that his wife had 
been divorced and that he had used due care dnd made due 
inquiry to ascertain the truth, and had, considering all the cir- 
cumstances, reason to believe, and did believe, at the time of his 
second marriage, that his former wife had been divorced from him, 
they should find him not guilty.” 

State v. Goodenow ‘is a case commonly cited for the proposition 
that a mistake of law is no defense. In this case a man and 
woman were jointly indicted for adultery. They had cohabited 
as husband and wife while the woman was married to another 
man. The deferrdants contended that they should not be pun- 
ished because they had no criminal mind, and offered evidence 
that the woman’s first husband had married again, and that the 
justice of the peace who married the defendants told them that 


1 36N. J. L. 125. 

2 The court discusses (p. 127) a case in which a specific intent is made a “ neces- 
sary constituent of the offense,” and seems at this point to regard the principal case 
as being of this character. An examination of the statute in question reveals the fact 
that no such intent was made a part of the offense created by the statute. 

3 46 Ind. 459. 

# 65 Me. 30. 
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this marriage of the husband left the wife free to marry again, 
and the defendants believed this statement to be true. This 
evidence was rejected. The court above held such rejection 
proper. The decision, however, was not based upon the ground 
that the defendants’ mistake as to their legal position could be 
no defense, but upon the ground that they were negligent. This 
is clearly shown by the following extract from the opinion: “ There 
is no doubt that a person might commit an unlawful act, through 
mistake or accident, and with innocent intentidn, when there was 
* no negligence or fault or want of care of any kind on his part, and 
be legally excused for it. But this case was far from one of that 
kind. Here it was criminal heedlessness on the part of both of the 
respondents to do what was done by them.” It will be thus seen, 
that this case instead of being an authority against the present con- 
tention is in accord with it. The decision has been greatly misunder- 
stood and it has been held on the supposed authority of this case 
that a similar mistake was no excuse in cases where there was no 
negligence! 

In civil actions the distinction is recognized between a case in 
which an act is done without knowledge of the law governing that 
act, and a case in which an act is done under a wrong impression 
of a former situation produced by applying law to facts.” 


It may be objected, that to make a distinction Medias the terms 
“ignorance” and “ mistake” of law, as has been above attempted, is 
mere sophistry and for this reason should not be approved. Even if 
this be granted, it is still submitted that the legal conclusion con- 
tended for should be recognized. Where the defendant errs in ap- — 
plying law to facts, thus reaching an incorrect conclusion, and then 
does an act which would not have been criminal if the conclusion 
were correct, he should not be convicted, because he does not have 
the guilty mind. Such an error may be said to be a “ mistake of 


1 State v. Whitcomb, 52 Ia. 85. See also Hoover v. State, 59 Ala. 57. 

2 “ Whenever a person is ignorant or mistaken with respect to his own antecedent 
and existing private legal rights, interests, estates, duties, liabilities or other relation 
either of property or contract or legal status, and enters into some transaction the legal 
scope and operation of which he correctly apprehencs and understands for the purpose 
of affecting such assumed rights, interests, or relations, or of carrying out such assumed 
duties or liabilities, equity will grant its relief, defensive or affirmative, treating the 
mistake as analogous to, if not identical with, a mistake of fact.” Pomeroy, Eq. 
Jur., § 849. 

8 If the mistake fails to negative the criminal mind, for the reasons considered 
under mistake of fact, or because the defendant was negligent, his mistake should be 
no defense. 
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mixed law and fact,” j or, itagay be called a “ mistake of fact” ; ? or, 
it may be stated that when an element of fact enters into the error 
there can be no conviction, if the criminal mind is negatived; or, it 
may be said that there should be a defense when a mistake is made 
concerning a private right as distinguished from a rule of law; ® or, 
finally, the error may be named “ mistake of law” as defined in this 
article. The phraseology is immaterial. Nevertheless, it is urged 
that there is a real distinction between such a case and one in 
which a criminal act is committed with full knowledge of the 
circumstances, but in ignorance that the act is criminal. It is 
further urged that this distinction rests upon fundamental principles 
of criminal jurisprudence. 


INDIANA 


% Edwin R. Keedy. 
NIVERSITY. 


1 Bishop, New Crim. Law, § 311. In State v. Castle, 44 Wis. 670, 684, where the 
defendant mistakenly believed that a certain road was not a highway, Ryan, C. J., said 
that the validity of the highway was a mixed question of law and fact. 

2 See Pomeroy, Eq. Jur., § 849. See quotation from opinion of Wills, J.,in Reg. 
v. Clarence, 16 Cox C. C. 511 in note on p. 93, ézfra. 

8 Kerr, Fraud and Mistake, 398. 
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RIMITIVE law regards the word and the act of the individual ; 
it searches not his heart. “The thought of man shall not be 
tried,” said Chief Justice Brian, one of the best of the medieval 
lawyers, “ for the devil himself knoweth not the thought of man.” ? 
As a consequence early law is formal and unmoral. Are these 
adjectives properly to be applied to the English common law at 
any time within the period covered by the reports of litigated 
cases? To answer this question let us consider, first, the rule of 
liability for damage caused to one person by the act of another. 
Not quite six hundred years ago an action of trespass was brought 
in the King’s Bench for a battery. The jury found that the plain-~ 
tiff was beaten, but that this was because of his assailing the de- \ 
fendant who had acted purely in self-defense, and that the action 
was brought out of malice. It was nevertheless adjudged that the 
_ plaintiff should recover his damages according to the jury’s ver- 
dict, and that the defendant should go to prison. The defendant 
_ had committed the act of battery; therefore he must make repara- 
tion. He wa not permitted to justify his act as done in protecting 
himself from the attack of the plaintiff. That attack rendered 
the plaintiff liable to a cross action, but did not take away his / 
own action. 

The case we have just considered was an action for compensa- 
tion for a tort. Suppose, however, that the defendant, instead of 
merely injuring his assailant, had killed him in self-defense, using - 
no unnecessary force. Did the early English law so completely 

\. ignore the moral quality of the act of killing in self-defense as to 
make it a crime? Strictly speaking, yes. Ann official reporter of 
the time of Edward II1* and Lord Coke* were doubtless in error 
in stating that prior to 1267 a man “ was hanged in such a case 
just as if he had acted feloniously.” But such killing was not jus- 


1 From an address delivered at the seventy-fifth anniversary of the Cincinnati Law 
School, and reprinted by permission of the University of Cincinnati Record. 

2 Y. B.7 Ed. IV, f. 2, pl. 2. 

3 Y. B. 21 Ed. III, f 17, pl. 22. * 

* Coke, Second Inst., 148. 
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tifiable homicide. The party indicted was not entitled to an ac- 
quittal by the jury. He was sent back to prison, and must trust 
to the king’s mercy for a pardon. Furthermore, although he ob- 
tained the pardon, he forfeited his goods for the crime. But the 
moral sense of the community could not tolerate indefinitely the 
idea that a blameless self-defender was a criminal, or that he should 
have to make compensation to his culpable assailant. By 1400 
self-defense had become a bar to an action for a battery. Pardons 
for killing in self-defense became a matter of course; ultimately 
the jury was allowed to give a verdict of not guilty in such cases, 
and the practice of forfeiting the goods of the defendant died out. 
Let us test the rule of liability by another class of cases. One 
person may have injured another without fault on either side, by 
a pure accident. The case against the actor in such a case is 
obviously stronger than against one who inflicts damage in self- 
defense. Accordingly we are prepared for this language of the 
Statute of Gloucester, 6 Ed. I, c. 9, 1278: “If one kills another in 
defending himself, or by misadventure, he shall be held liable, but 
the judge shall inform the king, and the king will pardon him, if 
he pleases.”! A fortiori the actor was bound to make compen- 
sation to the victim of the accident. The criminal liability dis- 
appeared comparatively early, as in the case of killing in self- 
defense. But the doctrine of civil liability for accidental damage 
,- caused by a morally innocent actor was very persistent. It was 
stated forcibly by an eminent judge in 1681 as follows: “In all 
civil acts the law doth not so much regard the intent of the actor, 
as the loss and damage of the party suffering. If a man shoot at 
butts and hurt a man unawares an action lies. . . . If a man assault © 
me and I lift up my staff .to defend myself and in lifting it up hit 
another, an action lies by that person, and yet I did a lawful thing. 
And the reason is because he that is damaged ought to be recom- 
pensed. But otherwise it is in criminal cases, for there ‘ Actus non 
facit reum, nisi mens sit rea””* As pointed out by Sir Frederick 
Pollock, in his treatise on torts,® a similar opinion was expressed 
subsequently by Blackstone, Erskine, Mr. Justice Grose, and as 
late as 1868 by Lord Cranworth. Erskine’s statement goes very 
far: “If a man rising in his sleep walks into a china shop and 
breaks everything about him, his being asleep is a complete an- 


1 See also Y. B. 2 Hen. IV, f. 18, pl. 6, per Thirning, C. J. 
2 Lambert v. Bessey, T. Ray. 421. 
8 8 ed., 142. 
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swer to an.zndictment for trespass, but he must answer in an action 
for everything he has broken.” There were, however, from time 
to time certain intimations from the judges that in the absence of 
negligence, an unintentional injury to another would not render 
the actor liable, and finally in 1891 a case was brought in the | 
Queen’s Bench! which required the court to decide whether the 
old rule of strict liability was still in force or must give way toa: 
rule of liability based upon moral culpability. The defendant, one 
of a hunting party, fired at a pheasant. The shot, glancing from 
the bough of an oak tree, penetrated the eye of the plaintiff, de- 
stroying his sight. The jury found that the defendant had wrt 
acted negligently, and the court decided that the defendant was 
not liable. The same result was reached in Massachusetts forty 
years earlier,? and this precedent has been followed in other .. 
states. 

So that today we may say that the old law has been radically 
transformed. The early law asked simply, “ Did the defendant do 
the physical act which damaged the plaintiff?” The law of today, 
except in certain cases based upon public policy, asks the further | 
question, “ Was the act blameworthy?” The ethical standard of | 
reasonable conduct has replaced the unmoral standard of acting — 
at one’s peril. Nor is the modern ethical doctrine applied even 
now to all cases logically within its scope. Under this doctrine a | 


lunatic unable to appreciate the nature or consequences of his act | ~ 


ought not to be responsible for the damage he has inflicted upon 
another. The lunatic homicide ceased to forfeit his goods or to 
require the king’s pardon centuries ago. But there is no English 
decision that a lunatic need not make reparation to one injured by 
his act. There is, to be sure, no English decision to the contrary ; 
but there are several dicfa against the lunatic, and an unreasoning 
respect for these dicta has led to several regrettable decisions in 
this country and in the British Colonies. These decisions mus 
be regarded as survivals of the ancient rule that where a loss 
must be borne by one of two innocent persons, it shall be borne 
by him who acted. Inasmuch as nearly all the English writers 
upon torts, and many of the American writers also, express the 
opinion that the lunatic, not being culpable, should not be held 
responsible, it is not unreasonable to anticipate that the English 


1 Stanley v. Powell, [1891] 1 Q. B. 86. 
2 Brown v. Kendall, 6 Cush. (Mass.) 292. 
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courts and the American courts, not already committed to the 
contrary doctrine, will sooner or later apply to the lunatic the 
ethical principle of no liability without fault. The continental 
law upon this point is instructive. By the early French and 
German law the lunatic was liable as in England for damage 
that he caused to another. In France today the lunatic is abso- 
lutely exempt from liability. The new German Code has a gen- 
eral provision to the same effect, but this code, resembling in this 
respect the law of Switzerland and Portugal, makes this qualifica- 
tion of the rule of non-liability. If compensation cannot be ob- 
tained from the person in charge of the lunatic, the court may 
order the lunatic to pay such compensation as seems equitable 
under the circumstances, having regard especially to the relative 
pecuniary situation of the parties, and so that the lunatic shall 
not in any event be deprived of the méans of maintaining himself 
in accordance with his station in life, or of complying with his 
legal duties as to the maintenance of others. This compulsory 
contribution by the rich lunatic to his poor victim with freedom 
from liability in other cases may well prove to give the best prac- 
tical results. 

( We have seen how in the law of crimes and torts the ethical 
uality of the defendant’s act has become the measure of his lia- 
ility instead of the mere physical act regardless of the motive or 
ult of the actor. The history of the law of contracts exhibits a 

similar transformation in the legal significance of the written or 

spoken word. By the early law, in the absence of the formal word, 

there was no liability, however repugnant to justice the result might - . 

be. On the other hand, if the formal word was given, then the 

giver was bound, however unrighteous, by reason of the circum- 
stances under which he gave it, it might be to hold him to his 
promise. The persistence of this unmoral doctrine in the English 
law is most surprising. As late as 1606 the plaintiff brought an 
action alleging that the defendant, a goldsmith, sold him a stone 
affirming it to be a bezoar stone, whereas it was not such a stone. 

The court gave judgment against the plaintiff on the ground “ that 

‘the bare affirmation that it was a bezoar stone, without warranting 

it to be so, is no cause of action.”! The buyer reasonably supposed 

that he was getting a valuable jewel for his hundred pounds, but he 
must pocket his loss, since the goldsmith did not use the magic 


1 Chandler v. Lopus, Dy., 75a, n. 23; Cro. Jac. 4. 
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words “I warrant” or “I undertake.” Today, of course, the sale 
of a chattel as being of a particular description implies a warranty o 
undertaking to that effect. But the notion of implying a promise\ 
from the conduct of the party was altogether foreign to the mental 
operations of the medieval lawyer. For this reason the buyer took 
the risk of the seller’s not being the owner of the property sold un- 
less the seller expressly warranted the title. In the case of goods 
- the mere selling as owner is today a warranty of title, but the rules 
of real property not being readily changed the archaic law still sur- 
vives in the case of conveyances of land, the grantee being without 
remedy if there is no covenant of title in the deed. The inability 
to imply a promise from the conduct of the parties explains this 
remark of Chief Justice Brian: “If I bring cloth to a tailor to have 
a cloak made, if the price is not ascertained beforehand that I shall 
pay for the work, he shall not have an action against me.”! Simi- 
larly in the reign of Elizabeth a gentleman of quality put up at an 
inn with his servants and horses. But no price was agreed upon 
for his accommodations. The gentleman declining to pay, the inn-~ 
keeper could obtain no relief at law.2_ Neither the customer nor 
the guest had made an express promise to pay. The law could not, 
continue in this state. It was shocking to the moral sense of th 
community that a man should not pay for what was given him upo 
the mutual understanding that it should be paid for. According] 
the judges at length realized and declared that the act of employing 
a workman, ordering goods, or putting up at an inn meant, without 
more, an undertaking to make reasonable compensation. 
There is a certain analogy between the ethical development of 
_ the law and that of the individual. As early law is formal and un- } 
moral, so the child or youth is wont to be technical at the expense / 
of fairness. This was brought home to me once by an experience 
with one of my sons, then about twelve years old. I asked him one 
day about his plans for the afternoon, and he told me he was to i 
play tennis with his friend John. In the evening, when asked if he - 
had had a good afternoon with John, he said, “ Oh, I have n’t been 
with him. I thought I would rather play with Willie.” “But 
didn’t John expect you?” “Yes, I suppose he did.” ‘“ Was it 
quite right, after you had led him to expect you, to disappoint 
him?” “Qh, but I didn’t promise him that I would come.” Re- 
membering Chief Justice Brian, I was lenient with the boy. 
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1 Y. B. 12 Edw. IV, f. 9, pl. 22. 
2 Young vw. Ashburnham, 3 Leon. 161. 
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The significance of the written word in the early law is illustrated 
by the rule that one who claimed the benefit of a promise under seal 
must produce it in court. The promise under seal was regarded 
not as evidence of the contract, but as the contract itself. Accord- 
ingly, the loss or destruction of the instrument would logically 
mean the loss of all the promisee’s rights against the promisor. 
And such was the law: “ When the action is upon a specialty, if the 
specialty is lost the whole action is lost,” is the language of a Year 
Book judge.! The injustice of allowing the obligor to profit at the 
expense of the obligee by the mere accident of the loss of the ob- 
ligation is obvious. But this ethical consideration was irrelevant 
in a court of common law. It did finally prevail in Chancery, but 
not until the seventeenth century.2, A century later the common 
law judges, by judicial legislation and against the judgment of Lord 
Eldon, allowed the obligee to recover upon secondary evidence of 
a lost specialty. 

The formal and unmoral attitude of the common law in dealing 
with contracts under seal appears most conspicuously in the treat- 
ment of defenses based upon the conduct of the obligee. As the 
obligee, as we have seen, who could not produce the specialty, was 
powerless at common law against the obligor, who unconscionably 
refused to fulfill his promise, so the obligor who had formally exe- 
cuted the instrument was at common law helpless against an obligee 
who had the specialty, no matter how reprehensible his conduct in 
seeking to enforce it. In 1835, in an English case, the defendant’s 
defense to an action upon a bond, that it had been obtained from 
him by fraudulent representations, was not allowed, Lord Abinger 
saying: “ You may perhaps be relieved in equity, but in a court of 
law it has always been my opinion that such a defense is unavailing 
when once it is shown that the party knew perfectly well the nature 
of the deed which he was executing.” 8 

Similarly, in an action upon a specialty, it was no defense at 
common law that the consideration for it had failed. Nor that it 
was given for an illegal or immoral purpose, if this did not appear 
upon the face of the instrument. How completely ethical consid- 
erations were ignored by the common law judges in dealing with 


1 Y. B. 24 Ed. III, f. 24, pl. 1. 

2 9 See Harv. L. REV. 50, n. 1. 

8 Mason v. Ditchbourne, 1 M. & Rob. 460. 
* See 9 Harv. L. REv. 52. 

5 Jbid. 
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formal contracts is shown by the numerous cases deciding that a 
covenantor who had paid the full amount due on the covenant, but 
without taking a release or securing the destruction or cancellation 
of the instrument, must, nevertheless, pay a second time if the 
obligee was unconscionable enough to bring an action. In the 
eye of the common law in all these cases the defendant had given 
the specialty to the plaintiff intending it to be his: the plaintiff still 
had it; therefore, let him recover the fruit of his property. In all 
these cases, however, equity sooner or later gave relief.. Equity 
recognized his common law property right in the specialty, but, 
because of his unconscionable acquisition or retention of it, com- 
manded him, under pain of imprisonment, to abstain from the exer- 
cise of his common law right. Finally, by legislation in England 
and in nearly all our states, defendants were allowed to plead at 
common law, as equitable defenses, facts which would have entitled 
them to a permanent, unconditional injunction in equity. It is to 
be observed, however, that there is no federal legislation to this 
effect, so that it is still true that in the federal courts fraud cannot 
be pleaded in bar of a common law action upon a specialty, the only 
remedy of the defendant being a bill in equity for an injunction 
to restrain the action.? 

The illustrations, thus far considered, of the unmoral character 
of the early common law exhibit that law in its worst aspect, as an 
instrument of injustice, as permitting unmeritorious or even cul- 
pable plaintiffs to use the machinery of the court as a means of 
collecting money from blameless defendants. 

Let us turn from the sins of commission to some of the sins of 
omission in the common law, and consider how these defects in 
the law were cured. 

The early common law, as might be supposed, gave fairly 
adequate remedies for the infringement of the rights of personal 
safety or personal liberty, and also for the violation of the rights 
to or in tangible property. But for injuries to one’s reputation 
or damage to one’s general welfare or pecuniary condition the 
-relief was of the slightest. Suppose, for example, a person cir- 
culated a false story that a tradesman cheated by giving false 
measure, or that a servant had stolen from his master, in conse- 
quence of which the tradesman lost his customers or the servant 
his place. The common law prior to 1500 gave no redress 


1 See 9 Harv. L. REV. 54. 2 Tbid. 51. 


a 
4 
q 
a 
q 
| 
q 
q 
| | 
q 
i 
i 
| 
b 


104 HARVARD LAW REVIEW. 


against the slanderer.! If a buyer was induced by the fraudulent 
representations of the seller to give a large price for a worthless 
chattel, he could for centuries maintain no action for damages 
against his deceiver #/ Not until near the end of the seventeenth 
century could an innocent man who had been tried and acquitted 
upon an indictment for murder or other crime obtain compensa- 
tion for the ignominy and damage to which he had been subjected, 
although it was clear that the defendant had instigated the criminal , 
prosecution malevolently, and knowing that the plaintiff was inno--— 
cent? Prior to the reign of Henry VII there was no action for 
the breach of a promise not under seal, although given for a con- 
sideration.* Sooner or later the law was changed and the courts 
allowed an action for damages in all these cases. These innova- 
tions were not, however, the result of successive statutes passed to 
satisfy the popular demand for reform at the time. On the con- 
trary, they were all the product of a few lines in a statute enacted 
near the end of the thirteenth century, providing that/* Whensoever 
from thenceforth a writ shall be found in the Chaticery, and ina 
like case falling under the same right and requiring a like remedy, 
no precedent of a writ can be produced, the clerks in Chancery 
shall agree in forming a new one; lest it happen for the future 
that the court of our lord the king be deficient in doing justice 
to the suitors.”5//This beneficent statute of Edward I, the origin 
of all our wild s of trespass on the case, has been the great 
reforming agency in supplying the defects of the common law. 
Upon this statute is based our whole law of actions for defama- 
tion, for malicious prosecution and for deceit, as well as the whole 
law of assumpsit, which came practically to be the remedy for all 
modern contracts except contracts under seal. Of the great 
number of applications. of the Statute of Westminster these 
actions on the case for defamation, deceit, malicious prosecution, 
and breach of promise, together with the action for nuisances, 
are the ones which, more than all others, have contributed to the 
beneficent expansion of the common law. Even after these great 
innovations there were many grievous defects in the common. 
law scheme of remedies for damage inflicted upon one person by 


1 Y. B. 17 Ed. IV, f. 3, pl. 2; Y. B. 27 Hen. VIII, f. 14, pl. 4. 
2 See 2 Harv. L. REV. 9. 

8 Savile v. Roberts, 1 Ld. Ray. 374. 

“4 2 Harv. L. REv. 13. 

5 St. Westminster 2, 13 Ed. I, c. 24. 
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the reprehensible act of another,/U ntil the time of Lord Holt, 
one who had suffered from the unauthorized misconduct of a ser- 
vant acting within the scope of his employment could obtain no 
compensation from the master.! The earliest suggestions of re- 
lief against the unauthorized printing by a stranger of the un- 
published work of an author are in the second quarter of the 
eighteenth century. Prior to 1745, no husband whose wife had 
been induced to leave him by the wrongful persuasion of another 
had ever recovered compensation from the disturber of the mar- 
riage relation. a until twenty years after the establishment 
of this school would an action lie against one who wantonly or 
selfishly induced a person under contract with the plaintiff to 
break the contract.‘ ,As recently as 1874 the English court de 
cided for the first time that one who untruthfully disparaged the 
goods of a tradesman must make compensation for the resultin 
damage.> In all these cases the remedy when finally introduced 
by the court was in the form of the action on the case, sanctioned 
by the Statute of Edward I. 

Is this statute, now more than six hundred years old, still a liv- 
ing force for the betterment of the common law in England and 
the United States? There can be but one answer to that question. 
This statute is a perennial fountain of justice to be drawn upon so 
long as, in a given jurisdiction, instances may be pointed out in 
which the common law courts have failed to give a remedy for 
damage inflicted upon one person by the reprehensible act of an- 
other, and the continued absence of a remedy would shock the 
moral sense of the community. 

But with everything done that could be done by this statute, 
our law as a whole would have been a very imperfect instrument 
of justice if the system of common law remedies had not been 
supplemented by the system of equitable remedies. Blackstone 
has asserted that the common law judges by a liberal interpreta- 
tion of the Statute of Westminster by means of the action on the 
case might have done the work of a court of equity. Such an 
opinion betrays a singular failure to appreciate the fundamental 
difference between law and equity, namely, that the law acts zm 


1 Boson v. Sanford, 2 Salk. 440. 

2 Webb v. Rose, 3 Sw. 674; 1 Ames Cases in Eq. Jur., 659. 
‘8 Winsmore v. Greenbank, Willes, 577. 

Lumley v. Gye, 2 E. & B. 

5 Western Co. v. Lawes Co., L. R., 9 Ex. 218. 
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vem, while equity acts 7m personam. The difference between the 
judgment at law and the decree in equity goes to the root of the wy 
whole matter. The law regards chiefly the right of the plaintiff, 
and gives judgment that he recover the land, debt, or damages, 
because they are his. Equity lays the stress upon the duty of the 
defendant, and decrees that he do or refrain from doing a certain 
thing because he ought to act or forbear. It is because of this 
emphasis upon the defendant’s duty that equity is so much more 
ethical than law. The difference between the two in this respect 
appears even in cases of concurrent jurisdiction. The moral 
standard of the man who commits no breach of contract or tort, 
or, having committed the one or the other, does his best to restore 
the status quo, is obviously higher than that 9f the man who breaks 
his contract or commits a tort and then refuses to do more than 
make conpensation for his wrong. It is this higher standard of 
morality that equity enforces wherever the legal remedy of pecu- 
niary compensation would be inadequate, by commanding the de- 
fendant by injunction to refrain from the commission of a tort or 
breach of contract, or by compelling him, after the commission 
of the one or the other, by means of a mandatory injunction, or a 
decree for specific performance, so called, to make specific repara- 
tion for his wrong. 

The ethical character of equitable relief is, of course, most 
pronounced in cases in which equity gives not merely a better 
remedy than the law gives, but the only remedy. 

The great bulk of the exclusive jurisdiction of equity falls 
under two heads, Bills for Restitution and Bills for Specific Per- 
formance. The object of bills for restitution is to compel the 
surrender by the defendant of property wrongfully obtained from 
the plaintiff, or of property properly acquired but improperly 
retained because of some misconduct after its acquisition. Bills 
for restitution are very ancient. In the fourteenth and fifteenth 
century there were bills for the reconveyance of property acquired 
by fraud or mistake or retained by a defendant after failing to 
give the stipulated equivalent for the property.1_ Somewhat later 
we find bills to restrain the enforcement and compel the surrender 
of specialty contracts obtained fraudulently, illegally, or by mis- 
take, or retained after payment or in spite of failure of considera- 
tion? Early in the seventeenth century Lord Ellesmere, in his 


1 21 Harv. L. Rev. 262, 29 Lbid. 51, 52, 54-55. 
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famous controversy with Lord Coke, established the right to 
restrain the enforcement of a common law judgment obtained by 
fraud. In this same century mortgagees were compelled to sur- 
render the mortgaged property notwithstanding the default of 
the mortgagor and in disregard of the express agreement of the 
parties, upon payment of the mortgage debt and interest,? and to 
‘prevent a similar hardship, holders of penal bonds were com- 
pelled to give them up without exacting the penalty® In the 
eighteenth century, without proof of any fraudulent misrepresen- 
tation, decrees for reconveyance were made upon the ground 
of undue influence, growing out of the relations of the parties, 
as in the case of conveyances by client to attorney, ward to guar- 
dian, child to parent and the like. And in the last century gran- 
tees, who had acquired property by innocent misrepresentation, 
were obliged to restore it to their grantors.* The relief in these 
cases consists in undoing the original transaction and restoring the 
status quo,a result, of course, not anticipated by either party at 
the outset. In other words, equity treated the defendant as holding 
the property upon a constructive trust for the plaintiff. 
On the other hand, bills against express trustees form the staple 
of the exercise of the exclusive jurisdiction of equity by way of 
specific performance. Equity began to enforce the performance 
of uses and trusts soon after 1400.5 
In giving relief by decrees for restitution against constructive 
trustees, or by decrees for specific performances against express 
trustees, equity has acted upon the highly moral principle that 
no one should, by the wrongful acquisition or retention of a title, 
unjustly enrich himself at the expense of another. 
In the cases thus far considered this doctrine of unjust enrich- 
ment was enforced against the original grantee of the property 
and because of his misconduct in the relation between him and 
the grantor. But it is a long-established principle that anyone 
who acquires property from another who, as he knows, holds it 
subject to a trust or other equity, and also anyone who, without 
such knowledge, acquires property so held, if he gives no value 
for it, may be compelled himself to perform the trust or other 


1 Wilson, Life of James I, 94, 95; 2 Campbell, Lives of Lord Chancellors, 241. 
2 Spence, Eq. Jur., 602-603. 

8 Jbid. 629. 

* Redgrave v. Hurd, 20 Ch. D. 1. 

a1 Harv. L. Rev. 265, 
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equitable obligation. It is true there is no direct relation between 
the equitable claimant and the buyer with notice or the donee 
without notice. But if the one could knowingly acquire, or the 
other knowingly keep, the property free from the trust or other 
equity, he would be profiting unconscionably at the expense of 
the cestui que trust or other equitable claimant. These applica- 
tions of the doctrine of unjust enrichment are good illustrations of 
the highly moral quality of equity jurisdiction. They are almost 
unknown to the Roman law, and are but imperfectly recognized in 
modern continental law. 

There is another doctrine of equity which has only a limited 
operation in countries whose law is based on the Roman law, the 
doctrine that no one shall make a profit from the violation of an 
equitable duty, even though he is ready to make full compensa- 
tion to him whose equitable right he has infringed. A trustee, 
for example, of land worth $5,000 in breach of trust conveys it to 
a purchaser for value without notice of the trust, receiving in 
exchange fifty shares of corporate stock. The shares appreciate 
and become worth $10,000, while the land depreciates to $3,000. 
The delinquent trustee may be compelled to surrender the shares 
to the cestuz que trust, although the latter thereby gets $7,000 
more than he would have had if there had been no breach of trust. 
If the shares had depreciated and the land appreciated, the cestut 
que trust would be entitled to the increased value of the land. It 
is a wholesome principle that whatever the misconducting trustee 
wins he wins for his beneficiary, and whatever he loses he loses 
for himself. 

The equitable rules which prohibit a fiduciary, while in the 
performance of his fiduciary duty, from competing in any way 
with the interest of his beneficiary, and permit dealings between 
them only upon clear evidence of the good faith of the fiduciary, 
and of a complete disclosure of all his knowledge as to the mat- 
ters entrusted to him, and in fact the whole law of equity as to 
fiduciaries, enforce a moral standard considerably in advance of 
that of the average business man. Enough has been said to make 
plain that much as our law owes to the action on the case for 
its ethical quality, it is to the principles of the court of equity, 
acting upon the conscience of the defendants and compelling 
them by decrees of restitution and specific performance to do 
what in justice and right they ought to do, that we must look 
to justify our belief that the English and American systems of 
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law, however imperfect, are further on the road to perfection than 
those of other countries. 

In considering the possibility of further improvements of the 
law we must recognize at the outset that there are some perma- 
nent limitations upon the enforcement in the courts of duties 
whose performance is required in the forum of morals. 

On grounds of public policy there are and always will be, 
on the one hand, many cases in which persons damaged may 
recover compensation from others whose conduct was morally 
blameless, and, on the other hand, many cases in which persons 
damaged cannot obtain compensation even from those whose 
conduct was morally most reprehensible. 

Instances of unsuccessful actions against persons free from 
fault readily suggest themselves. The master, who has used all 
possible care in the selection of his servants, is liable for damage 
by them when acting within the scope of their employment, al- 
though they carelessly or even wilfully disregard his instructions. 
The business is carried on for the master’s benefit, and it is 
thought to be expedient that he, rather than a stranger, should 
take the risk of the servant’s misconduct. One keeps fierce, wild 
animals at his peril, and also domestic animals, after knowledge 
that they are dangerous. By legislation, indeed, in several 
states, one who keeps a dog must make three-fold compensation, 
in one state ten-fold compensation, for damage done by the dog, 
without proof of the keeper’s knowledge of its vicious quality. 
The sheep farmers must be encouraged, even if some innocent 
persons have to pay dearly for the luxury of keeping a dog. 
A Massachusetts bank was entered by burglars who carried off 
and put into circulation a large quantity of bank notes which 
had been printed but never issued by the bank. The bank had 
to pay these notes. The bank must safeguard the notes it prints 
at its peril, to prevent the possibility of a widespreading mischief 
to the general public. 

The results in these cases are much less disturbing to one’s 
sense of fairness than in those in which the innocent victims of 
the unrighteous are allowed no redress. For example, a will 
is found after a man’s death giving all his property to his brother. 
In the same box with the will is a letter, not referred to in the 
will, addressed to the brother, telling him that he is to hold the 
property in trust for their sister. The brother insists upon keep- 
ing the property for himself. The court is powerless to help the 
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defrauded danni The rule that the intention of the testator 
must be found exclusively in the duly-witnessed document, in 
view of the danger of perjury and forgery, is the best security 
for giving effect to the true will of the generality of testators. 
The defenses of infancy, statute of frauds, statute of limitations, 
or that a promise was gratuitous are only too often dishonorable 
defenses, but their abolition would probably increase rather than 
diminish jinjustice. An English judge said from the bench: 
“ You are a harpy, preying on the vitals of the poor.” The words 
were false and spoken for the sole purpose of injuring the person 
addressed. The latter could maintain no action against the 
judge. It is believed to be for the public interest that no judge 
should be called to account in a civil action for words spoken 
while on the bench. 

The law is utilitarian. It exists for the realization of the 
reasonable needs of the community. If the interest of an indi- 
vidual runs counter to this chief object of the law, it must be 
sacrificed. That is why, in the cases just considered and others 
that will occur to you, the innocent suffer and the wicked go 
unpunished. 

But unless exempted from liability by considerations of en- 
lightened public policy, I can see no reason why he who has by 
his act wilfully caused damage to another should not in all 
cases make either specific reparation or pecuniary compensation 
to his victim. 

Has this principle become a part of our law? Let us con- 
sider a few concrete cases. A man kills his daughter in order to 
inherit her real estate. Under the statute the land descends to 
him as her heir. May he keep it? It seems clear that equity 
should compel him to surrender the property. As it is impos- 
sible to make specific reparation to the deceased, he should be 
treated as a constructive trustee for those who represent her, that 
is, her heirs, the murderer being counted out in determining who 
are the heirs. But in several states the murderer is allowed to 
keep the fruits of his crime.! 

A handsome, modest young lady is photographed without her 
consent and her likeness is reproduced and sent broadcast through 
the land as part of an advertising label with the legend, “ The 
Flower of the Family,” placed upon thousands of barrels of 


136 Am. L. Reg. and Rev. 225; Wellner v. Eckstein, 117 N. W. 830 (Minn., 1908. 
Two judges dissenting). In New York the rule is the other way. _ 
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flour. Here, too, the courts are divided as to whether she should 
have relief. It being well settled and properly settled that the 
recipient of a letter commits a tort if he publishes it without the 
consent of the writer, there should be little difficulty in prevent- 
ing the greater invasion of privacy in using the portrait of a 
modest girl as an advertising medium. Suppose, again, that the 
owner of land sinks a well, not in order to get water for him- 
self, but solely for the purpose of draining his neighbor’s spring, 
or that he erects an’ abnormally high fence on his own land, 
but near the boundary, not for any advantage of his own, but 
merely to darken his neighbor’s windows or to obstruct his view. 
Is the landowner responsible to his neighbor for the damage 
arising from such malevolent conduct? In thirteen of our states 
he must make compensation for malevolently draining the neigh- 
bor’s spring. In two other states the opposite has been decided. 
In four states one who erects a spite fence must pay for the 
damage to the neighbor. In six others he incurs no liability. 
Six states have passed special statutes giving an action for building | 
such a fence. In Germany and France and in other continental 
countries an action is allowed against the landowner in both 
cases. 

The principle I have suggested would allow relief in all of these 
cases, and its adoption by the courts is fairly justified by the rules 
of equity and the Statute of Edward I. This principle is very 
neatly expressed in the new German Code: “Any act done wil; 
fully by means of which damage is done to another in a manner © 
contra bonos mores is an unlawful act.” 

To put quite a different case, should statutes be passed giving 
compensation by the state to an innocent man for an unmerited 
conviction and punishment? The state, it is true, has merely done 
its duty in carrying through the prosecution. But the prosecution 
was made for the benefit of the community, and is it not just that 
the community rather than an innocent member of it should pay 
for its mistakes? By recent legislation Germany has provided com- 
pensation for the innocent sufferer in such cases. 

In these cases in which it is suggested that the person damaged 
ought to recover compensation, the damage was caused by the wil- 
ful act of the party to be charged. It remains to consider whether 
the law should ever go so far as to give compensation or to inflict 
punishment for damage which would not have happened but for the 
wilful inaction of another. I exclude cases in which, by reason of 
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some relation between the parties like that of father and child, nurse 
and invalid, master and servant and others, there is a recognized 
legal duty to act. In the case supposed the only relation between 
the parties is that both are human beings. As I am walking over 
a bridge a man falls into the water. He cannot swim and calls for 
help. I am strong and a good swimmer, or, if you please, there is 
a rope on the bridge, and I might easily throw him an end and pull 
him ashore. I neither jump in nor throw him the rope, but see him 
drown. Or, again, I see a child on the railroad track too young to 
appreciate the danger of the approaching train. I might easily 
save the child, but do nothing, and the child, though it lives, loses 
both legs. Am I guilty of a crime, and must I make compensation 
to the widow and children of the man drowned and to the wounded 
child? Macaulay, in commenting upon his Indian Criminal Code, 
puts the case of a surgeon refusing to go from Calcutta to Meerut 
to perform an operation, although it should be absolutely certain 
that this surgeon was the only person in India who could perform 
it, and that, if it were not performed, the person who required it 
would die. 

We may suppose again that the situation of imminent danger of 
death was created by the act, but the innocent act, of the person 


_ who refuses to prevent the death. The man, for example, whose 
_ eye was penetrated by the glancing shot of the careful pheasant 


hunter, stunned by the shot, fell face downward into a shallow pool 
by which he was standing. The hunter might easily save him, but 
lets him drown. 

In the first three illustrations, however revolting the conduct of 
the man who declined to interfere, he was in no way responsible for 
the perilous situation, he did not increase the peril, he took away 
nothing from the person in jeopardy, he simply failed to confer a 
benefit upon a stranger. As the law stands today there would be 
no legal liability, either civilly or criminally, in any of these cases. 
The law does not compel active benevolence between man and 
man. It is left to one’s conscience whether he shall be the good 


Samaritan or not. 


But ought the law to remain in this condition? Of course any 
statutory duty to be benevolent would have to be exceptional. 
The practical difficulty in such legislation would be in drawing the 
line. But that difficulty has continually to be faced in the law. 
We should all be better satisfied if the man who refuses to throw a 
rope to a drowning man or to save a helpless child on the railroad 
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track could be punished and be made to compensate the widow 
of the man drowned and the wounded child. We should not think 
it advisable to penalize the surgeon who refised to make the jour- 
ney. These illustrations suggest a possible working rule. One 
who fails to interfere to save another from impending death or 
great bodily harm, when he might do so with little or no inconven- 
ience to himself, and the death or great bodily harm follows as 
a consequence of his inaction, shall be punished criminally and 
shall make compensation to the party injured or to his widow and 
children in case of death. The case of the drowning of the man 
shot by the hunter differs from the others in that the hunter, al- 
though he acted innocently, did bring about the dangerous situa- 
tion. Here, too, the lawyer who should try to charge the hunter 
would lead a forlorn hope. But it seems to me that he could make 
out a strong case against the hunter on common law grounds. By 
the early law, as we have seen, he would have been liable simply 
because he shot the other. In modern times the courts have ad- 
mitted as an affirmative defense the fact that he was not negligent. 
May not the same courts refuse to allow the defense, if the defend- 
ant did not use reasonable means to prevent a calamity after cre- 
ating the threatening situation? Be that as it may, it is hard to 
see why such a rule should not be declared by statute, if not by 
the courts. 

It is obvious that the spirit of reform which during the last six 

hundred years has been bringing our system of law more and more } 
into harmony with moral principles has not yet achieved its per- 
fect work. It is worth while to realize the great ethical advance of | 
the English law in the past, if only as an encouragement to effort 
for future improvement. In this work of the future there is an ad- 
mirable field for the law professor. The professor has, while the 
judge and the practicing lawyer have not, the time for systematic 
and comprehensive study and for becoming familiar with the deci- 
sions and legislation of other countries. This systematic study and 
the knowledge of what is going on in other countries are indispen- 
sable if we would make our system of law the best possible instru- 
' ment of justice. The training of students must always be the chief 
object of the law school, but this work should be supplemented by 
solid contributions of their professors to the improvement of the 
law. 


Fames Barr Ames. 


i 
] 
| 
i 
| 
| 
q 
} 
( | 
4 
j 
wee 


HARVARD LAW REVIEW. 


THE FEDERAL ANTI-TRUST ACT AND MI- 
NORITY HOLDINGS OF THE SHARES OF 
RAILROADS BY COMPETING COMPANIES. 


HE case of the Northern Securities Company! did not stop 
with deciding that the persons in control of the Great North- 
ern and Northern Pacific Railway companies, in jointly promoting 
the organization of the Securities Company and causing to be 
transferred to it a majority of the shares of each of the rival rail- . 
ways, formed a combination in restraint of trade in violation of § 1 
of the Anti-trust Act, but also decided, as the Government had 
contended in the bill and in all the arguments, that the vesting of 
a majority of the shares of the two roads in the Securities Com- 
pany created a monopoly within the meaning of § 2 of the act. 
It is true that having come to the conclusion that §1 had been 
violated, the judges devoted little space in their discussions to § 2. 
Enough was said, nevertheless, to show that they held that that 
section of the law, as well as the first, had been broken. Thus, in 
the opinion announcing the affirmance of the decree of the circuit 
court, the question was asked: 


“Ts the case as presented by the pleadings and the evidence one of a 
combination or a conspiracy in restraint of trade or commerce among the 
states, or with foreign states? Js it one in which the defendants are properly 
chargeable with monopolizing or attempting to monopolize any part of such 
trade or commerce? Let us see what are the facts disclosed by the record.” ? 


Having seen what the facts disclosed by the record were, this was 
the answer: 


“In our judgment, the evidence fully sustains the material allegations of 
the bill, and shows a violation of the Act of Congress, in so far as it declares 
illegal every combination or conspiracy in restraint of commerce among the 
several states and with foreign nations, and forbids attempts to monopolize 
such commerce or any part of it.” * 


1 193 U.S. 197. 
2 P. 320. The italics are the writer’s. - 
8 P. 325. The italics are the writer’s, 
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And in his concurring opinion Mr. Justice Brewer said: 


“Tt must also be remembered that under present conditions a single rail- 
road is, if not a legal, largely a practical, monopoly, and the arrangement by 
which the control of these two competing roads was merged in a single corpo- 

ration broadens and extends such monopoly.” * 


At first it was thought by some that this case turned upon the 
narrow consideration that (as assumed) the alleged sale of the 
stocks of the two roads to the Securities Company was — to bor- 
row from a distinguished lawyer's comment upon the decree when 
rendered by the circuit court— “merely colorable, and that in 
truth it was a device to the effect of enabling the transferors to 
retain their beneficial interest in the several railway companies 
while each of them renounced his individual voice and vote as a 
shareholder” ;? that if the transaction had been a real out and out 
sale — that is to say, if the Securities Company had been a real 
purchaser —the decision must have been different, since it was 
not to be supposed that in the passage of the Anti-trust Act Con- 
gress intended to put a limitation upon the right of a person, nat- 
ural or artificial, to purchase property. But this theory was soon 
to be discredited in the case of Harriman v. Northern Securities 
Company,’ where the Supreme Court held that the decision in the 
Northern Securities Company’s case would have been the same 
whether the Securities Company had acquired the shares of the 
Great Northern and Northern Pacific Railway companies merely as 
custodian or trustee for its promoters, or as an absolute purchaser 
in its own right; although in point of fact it did acquire them, the 
court went on to say, as a purchaser in its own right. So if there 
were ever any ground for doubting that the Northern Securities 
Company’s case decided that the purchase of a majority of the 
shares of two competing interstate railroads by a third corporation 
creates a combination violative of § 1 of the act, and a monopoly 
violative of § 2, it was swept away by the decision in Harriman v. 
Northern Securities Company. It hardly needs to be added that 
if it is a violation of the law for a third corporation to buy a ma- 
jority of the shares of two competing railroads, a fortiort, it must _ 
be so for one of such railroads itself to buy a majority of the 
shares of the other; for the lodging of a majority interest in the 


1 P. 363. The italics are the writer’s. 
3 Sir Frederick Pollock, 17 Harv. L. REv. 154. 
8 197 U. S. 244. 
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stock of one of two competing roads immediately in the other 
would produce a more direct and, if anything, a more effective 
restraint upon competition between them than if a third corpora-. 
tion held majority interests in the stocks of both. 

From this point it is an easy step to the conclusion that the pur- 
chase by one of two competing railroads of sufficient shares in the 
other to control and shape its affairs in the normal course of busi- 
ness, although less than a majority, is also a violation of the act. 

No rule of law makes the control of a corporation depend upon 
the ownership of a majority of all its shares. On the contrary, the 
rule, of course, is that.a majority in interest of the shareholders 
present at the corporate meetings from time to time govern the 
corporation. And it is notorious that many shareholders habitu- 
ally neglect to attend corporate meetings, or take any part what- 
ever in the affairs of the corporations of which they are members, 
and many others habitually hand over their votes to the dominant 
shareholder or group of shareholders. In this way the number of 
shares needed to control a corporation is reduced much below a 
majority of the entire issue: how much below is a question of fact 
to be determined in each particular case. Only in the ideal in- 
stance where all the shareholders might be expected to attend the 
corporate meetings would it hold true that a majority of all the 
shares of a corporation is required to control it. On all sides in 
the business world are instances where the control of a corporation 
is just as firmly held through the ownership of a large minority of 
its shares as through the ownership of a majority, and the knowl- 
edge that this is so is acted upon every day. Ina recent inquiry 
by the Interstate Commerce Commission a member of a banking 
house, with probably as much experience in such matters as any 
other in the world, testified that even 29.59 per centum of the — 
shares of a railroad corporation were generally sufficient to give 
control.! It is therefore perfectly evident that if control is shown 
to exist in fact, it is a mere non-essential, whether it exists by vir- 
tue of the ownership of a majority of the shares of the corporation 
or of a smaller number; and unless this is recognized and acted 
upon by the courts, as it has been by bankers and promoters of 
corporate combinations, the way to evade the decision, that the 
act of Congress reaches the form of monopoly resulting from the 
concentration of controlling stock interests in competing railroads 
in the same hands, is clear, simple, and certain. 


1 Jn re Consolidations, etc., 12 Interst. C. Rep. 277, 293. 
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The notion that a combination or monopoly in violation of the 
act is not established unless it be shown that an actual majority of 
the shares of each of the competing railroads has been lodged in 
the same hands is founded, it seems probable, upon the erroneous 
theory that the determination of what number of shares held by 
one corporation in another is enough to vest the one with power 
to control the other is a question of law, and therefore one to be 
solved by a general rule applicable to all cases, whereas in truth 
it is a question of fact, and therefore one to be determined sepa- 
rately in each case as it arises. This view is supported by the 
decision of the Supreme Court in the Pearsall case. There it was 
held that the laws of Minnesota forbidding any railroad corpora- 
tion to consolidate with, lease, or purchase, or in any manner be- 
come owner of, or control any other railroad corporation, or any 
stock, franchise, rights, or property thereof, which owns a parallel 
or competing line, would be violated by the transfer of half the 
shares of the then recently reorganized Northern Pacific Railway 
Company to the shareholders of the Great Northern Railway 
Company in consideration of the latter company’s guaranteeing 
the bonds of the former. The court said: 


“ As the Northern Pacific road also controls, by its own construction and 
by the purchase of stock, other roads extending from the Mississippi River 
to the Pacific Ocean, and operates as a single system an aggregate mileage 
of 4,500 miles, most of which is parallel to the Great Northern System, the 
effect of this arrangement would be to practically consolidate the two sys- 
tems, to operate 9,000 miles of railway under a single management, and 
to destroy any possible advantages the public might have through a compe- 
tition between the two lines.?. . . 

“The consolidation of these two great corporations will unavoidably 
result in giving to the defendant a monopoly of all traffic in the northern 
half of the state of Minnesota, as well as of all transcontinental traffic north 
of the line of the Union Pacific, against which public regulations will be but ° 
a feeble protection. The acts of the Minnesota legislature of 1874 and 
1881 undoubtedly reflected the general sentiment of the public, that their 
best security is in competition.” * 


And yet a half of the shares of a corporation are not a majority, 
so how could the court have held that the transfer of half the 
shares of the Northern Pacific Company to the Great Northern 
Company “ would be to practically consolidate the two systems,” 
and that such a consolidation would “ unavoidably result in . . . a 


1 161 U. S. 646. 2 P. 670. 8 P. 677. 
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monopoly,” except upon the theory that what number of shares 
held by one railroad in a competitor will give the one sufficient 
control over the other to destroy competition between them and 
create a monopoly is not a question of law to be determined by a 
general rule applicable to all cases, but is a question of fact; and 
that if such control be proved to exist in fact in any given case, it 
is immaterial whether it results from the ownership of a majority of 
the shares of the subservient road or of a smaller number? For, 
if it were a rule of law that not less than a majority of shares would 
be deemed a controlling interest in such cases, a half would in prin- 
ciple come as far from satisfying the rule as a third or a fourth. 
But if this much were accepted, the more difficult question would 
remain, Whether the purchase by a railroad of less than a control- 
ling minority interest—in short, of any shares —in a competing 
line is also a violation of the act of Congress? If the act went no 
farther than to denounce contracts which completely destroy com- 
petition and monopolies which have been accomplished, it would 
need be conceded that in respect to its application to intercorpo- 
rate stock ownership among railroads its limits had been reached 
in the proposition that it is violated if one of two competing rail- 
roads acquires sufficient shares of the other to control its affairs, 
though less than a majority. But the act goes very far beyond 
that. It reaches attempts to monopolize, though these never 
ripen into monopolies in fact.!. It reaches every contract or com- 
bination ‘‘ in whatever form, of whatever nature, and whoever may 
be the parties to it, which directly or necessarily operates in re- 
straint of trade or commerce among the several States,” ? and these 
embrace not only contracts which totally suppress competition, 
but as well those which “ prevent the free operation of competi- 
tion,” or, in the more common phrase, “necessarily tend to suppress 
competition.”® And of especial importance here, the Supreme 
Court has declared that contracts are illegal under the act, how- 
ever partial the restraint which they impose upon competition, if 
the business affected is of a public character like transportation.* 
In the case of the Trans-Missouri Freight Association, in reply to 
a contention that the association did not suppress competition but 


1§ 2. 

2 Loewe v. Lawlor, 208 U. S. 274, 297. 

8 Northern Securities Co. v. U. S., 193 U. S. 197, 328, 331, 352. 

4 U. S. v, Trans-Missouri Freight Ass’n, 166 U. S. 290; see also 21 Harv. L. 
REV. 62. 
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only reasonably restricted it, Mr. Justice Peckham, who delivered 
the judgment, quoted a passage from the opinion in Gibbs v. Con- 
solidated Gas Co.,! containing the well-known statement, “In the 
instance of business of such character that it presumably cannot 
be restrained to any extent whatever without prejudice to the 
public interest, courts decline to enforce or sustain contracts im- 
posing such restraint, however partial, because in contravention of 
public policy,” and then went on to say: 


“The above extract from the opinion of the court [in the Gibbs case] 
is made for the purpose of showing the difference which exists between a 
private and a public corporation — that kind of a public corporation which 
while doing business for remuneration is yet so connected in interest with 
the public as to give a public character to its business —and it is seen that 
while, in the absence of a statute prohibiting them, contracts of private indi- 
viduals or corporations touching upon restraints in trade must be unreason- 
able in their nature to be held void, different considerations obtain in the 
case of public corporations like those of railroads where it well may be that 
any restraint upon a business of that character as affecting its rates of trans- 
portation must thereby be prejudicial to the public interests.” ? 


No strained construction is required to bring within the broad 
purview of the act of Congress as thus defined the purchase of 
shares —that is, any shares—in one of two competing railroads 
by the other. The purchase of the shares of one railroad corpora- 
tion by another is, of course, a contract, a contract of sale,’ the 
effect of which is to make the one road a part owner, beneficially, 
of the property of the other, and to give it a voice in the other’s 
management. If the two roads are competitors, the necessary 
tendency of the contract is to put an end to competition between 
them, because the proprietors of the one having become by virtue 
of the contract the proprietors of the other, in part at least, the 
motive for competition is either destroyed or greatly weakened. 
The force with which this tendency will make itself felt may range 
all the way from a mere restraint or restriction upon competition 
to the point where competition is crushed completely and a mo- 
nopoly substituted, according as the shares which the one road 
has acquired in the other are few or many. But, as shown, whether 


1 130 U. S. 396, 408. 

2 P. 334. The italics are the writer’s. 

3 Lurton, J., in Marble Co. v. Harvey, 92 Tenn. 115; Speer, J., in Langdon w 
Branch, 37 Fed. 449. 
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the result be the restriction of competition or its complete destruc- 
tion, the contract, under the rulings of the Supreme Court,! is one 
in restraint of trade under § 1 of the Anti-trust Act, because its 
necessary tendency is to suppress competition, and because also, 
the business affected being of a public character, the law will not 
suffer it to be restrained to any extent whatever. If it be said 
that there might be instances where the shares so acquired by one 
competing road in another would be so few that the effect upon 
competition could not be measured, the answer is ready: “courts 
will not stop to inquire as to the degree of injury inflicted upon the 
public; it is enough to know that the inevitable tendency of such 
contracts is injurious to the public.”2 And how could any other 
answer be thought of? For if it were attempted to draw the line 
just where the one road’s holdings in the other would begin to 
affect competition between them, an issue impracticable of solution 
would arise under the weight of which the enforcement of the law 
at this point would necessarily break down. 

In a recent opinion the Interstate Commerce Commission 
recognized the fact that the holding of any shares of one of two 
rival railroads by the other is bound to restrict competition between 
them, for it took occasion there to say that “so long as it is the 
policy of the general government and of the states to maintain 
competition between naturally competing lines, the ownership of 
any stock by one railway in a competing railway should not be 
permitted.” 

So far it has been as a contract in restraint of trade that we 
have viewed the purchase of shares by a railroad in a competing 
line. Consequently nothing has yet been said of the intent back 
of the purchase, because it seems settled by judgments of the 
Supreme Court that a specific intent to restrain or monopolize 
trade is not an essential ingredient of any of the offenses created 
by the Anti-trust Act (excepting, of course, attempts to monopo- 
lize), and is therefore not material where, as must be the case with 
the purchase of shares of one of two competing railroads by the 
other, the certain and natural effect of the contract is to suppress 
or tend to suppress competition in commerce,’ and becomes mate- 


1 Loewe v. Lawlor; Northern Securities Co. v. U. S.; and U. S. v. Trans-Missouri 
Freight Ass’n, supra. 

2 Salt Co. v. Guthrie, 35 Oh. St. 666, 672. 

8 Jn re Consolidations and Combinations of Carriers, etc., 12 Interst. C. Rep. 277, 305. 

* U.S.v. Trans-Missouri Freight Ass’n, supra; U.S. v. Addyston Pipe Co., 175 
U.S. 211. 
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tial only where the contract or other act is by itself equivocal or 
uncertain in its bearing upon commerce; and it is then material, not i 
as an element of the offense, but as evidence to show that the act 
does or does not produce the forbidden result, either alone or as 4 
part of a plan. Shawnee Compress Co. v. Anderson! is an in- : 
stance where evidence of a specific intent to suppress competition 
brought an act otherwise equivocal and of uncertain significance 
within the law’s inhibition, while in Anderson v. United States? an 
innocent intent had the reverse effect. 

When, however, it is shown that the shares in the competing 
line are bought with the specific intent to break down or weaken 
its rivalry, the transaction, in addition to being a contract in re- 
straint of trade, becomes an attempt to monopolize, a distinct 
offense. And if in any case such intent cannot be shown by 
direct evidence, it will be presumed, for when a corporation char- 
tered to operate a railroad, and therefore supposed to devote its 
capital to that purpose, buys and holds in its treasury shares of 
another line, not an extension or feeder of its own, but in active 
competition with it, it will not be heard to deny the only logical { 
inference to be drawn from its action. 
_ The conclusion thus reached, that it is a violation of the Anti- i 

Trust Act, because destructive of competition and promotive of 
monopoly, for one of two competing railroads to acquire any 
shares of the other, is strongly fortified by the authorities de- 
claring the same thing to be contrary to the common law,? since 
not only is that “the system from which our legal definitions are 
derived,” * but in respect to this particular. subject matter Con- 
gress has made the common law, with widened scope, the very 
law of the United States. . 

In the first of the cases referred to,® in which the right of the 
appellant company to purchase either the stock or the property 
and franchises of a competing line was drawn in question under a 
section of the Constitution of Kentucky prohibiting any railroad to 


1 209 U. S. 423. 

2 171 U. S. 604. 

8 Louisville & Nashville R. R. Co. v. Kentucky, 161 U. S. 677; Central R. R. Co. 
v. Collins, 40 Ga. 582 ; People v. Chicago Gas Trust Co., 130 Ill. 268 ; Milbank v. N. Y., 
L. E. & W. R. R. Co., 64 How. Pr. 20; Pearson v. Concord R. R. Co., 62 N. H. 537; 
Memphis & Charleston R. R. Co. v. Woods, 88 Ala. 630; Noyes, Intercorporate Rela- 
tions, § 292 ; Cook, Stock and Stockholders, § 315. 

Bradley, J., in Moore U. S., 91 U.S. 270, 274. 

5 Louisville & Nashville R. R. Co. v. Kentucky, supra. 
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consolidate its stock with, or acquire by purchase, lease, or other- : 
wise, any railroad owning a parallel or competing line, the Su- 
preme Court declared: 


“Not only is the purchase of stock in another company beyond the 
power of a railroad corporation in the absence of an express stipulation in 
the charter, but the purchase of such stock in a rival and competing line ts 
held to be contrary to public policy and void. Cook, Stock & Stockholders, 
§ 315; Central R. R. Co. . Collins, 40 Ga. 582 ; Hazelhurst v. Savannah, 
G. & N. A. R. R. Co., 43 Ga. 13; Elkins v. Camden & A. R. R. Co., 36 
N. J. Eq. 5. The doctrine is peculiarly applicable to this case, in which it 
is shown that the Chesapeake Company was largely aided in its construction 
by contributions from municipalities along its line for the very purpose 
of obtaining competition with the Louisville & Nashville Company, —a 
purpose which would, of course, be defeated by a combination with it. 
This restriction upon the unlimited power to consolidate with other roads 
is not, as the plaintiff in error suggests, called for by any new view of com- 
mercial policy, but in virtue of a settled policy which has obtained in Ken- 
tucky since 1858, in Minnesota since 1874, in Ohio since 1851, in New 
Hampshire since 1867, and by more recent enactments in some dozen other 
States, —a policy which has not only found a place in the statute law of 
such States as apprehended evil effects from such consolidations, but has 
been declared by the courts to be necessary to protect the public from the estab- 
lishment of monopolies. Indeed, the unanimity with which the states have 
legislated against the consolidation of competing lines shows that it is 
not the result of a local prejudice, but of a general sentiment that such 
monopolies are reprehensible.” * 


It is to be noticed that the court says here that while the pur- 
chase of shares in one railroad by another not a competitor, in the 
absence of express authority, is held to be beyond the power of 
that particular railroad but nothing worse, the purchase of shares 
in one railroad by another which is a competitor is held to be not © 
only beyond the power of the particular railroad but contrary to 
public policy and void, that is, contrary to general law, common 
or statute. We are to observe, too, that this consequence follows 
whatever the number of shares so purchased, for the words of the 
court are that the “ purchase of stock” in a competing line is held 
to be contrary to public policy, and by a familiar rule the word 
“stock” as used here without any qualification as to amount must 
be assumed to mean any stock. Moreover, the context itself 


1 P. 698. ‘The italics are the writer’s. 
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excludes any other meaning. It is the same “ purchase of stock 
in another company” (in kind and quantity) which the court 
speaks of as being beyond the power of a railroad corporation 
unless expressly authorized, and as being, in addition, contrary to 
public policy where the other line is a rival and competing line. 
That is to say, whatsoever purchase of stock in another company 
is beyond the power of a railroad corporation is also contrary to 
public policy where the other company is a competitor. And it is 
settled law that the purchase of any stock — not some particular 
amount — by one railroad in another is beyond its power unless 
authorized. But to go back, why is the transaction contrary to 
public policy when the roads are competitive and not when they 
are non-competitive? Obviously for no other possible reason 
than this, that, as stated in the cases cited by the court, where the 
roads are competitive the purchase by one of shares in the other 
tends to suppress competition between them and to create a mo- 
nopoly; which is the reason pointedly recognized by the court 
itself when it goes on to say of the doctrine which it had just 
announced, that it “is peculiarly applicable to this case, in which 
it is shown that the Chesapeake Company was largely aided in its 
construction by contributions from municipalities along its line for 
the very purpose of obtaining competition with the Louisville & 
Nashville Company, — a purpose which would, of course, be de- 
feated by a combination with it.”! From the declaration under 
discussion, therefore, the principle is deducible that the purchase of 
any shares in one railroad by another which is a competitor is con- 
trary to public policy, because, by destroying in whole or in part, 
depending upon the number of shares so acquired, and for a period 
of indefinite duration, the free agency of the road whose stock is 
purchased, it restrains if it does not extinguish competition between 
the two. And, of course, where the roads are engaged in interstate 
commerce the public policy violated is that of the United States as 
expressed in the Anti-trust Act. 

Important also is the clause toward the end of the quotation, in 
which the court speaks of the restriction in the Kentucky Consti- 
tution upon the consolidation of railroads, which it was construing, 
namely, that “no railroad shall consolidate its capital stock, fran- 
chises, or property, . . . 2 whole or in part, with any other railroad 
- . . Owning a parallel or competing line,” as “a policy which has 
not only found a place in the statute law of such states as appre- 


1 The italics are the writer’s. 
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hended evil effects from such consolidations, but has been declared 
by the courts to be necessary to protect the public from the estab- 
lishment of monopolies.” This remark can only mean that the 
purchase by one of two competing railroads of shares in the other 
or of the property of the other is not only a violation of the statutes 
and constitutional provisions which specifically prohibit any railroad 
to purchase stock in, or acquire by purchase, lease, or otherwise, a 
competing line, but is also declared by the courts to be a violation 
of the general inhibitions of the common law against contracts, 
combinations, or other arrangements which directly promote mo- 
nopolies, and necessarily therefore a violation of statutes embodying 
such inhibitions of the common law; as, for example, the federal 
Anti-trust Act. 

If it be said that the declaration which has been under discussion 
is not decision but only a dictum, it is at any rate the dictum of the 
Supreme Court. And as Mr. Justice Harlan observed in the 
Northern Securities Company’s case, propositions of law laid down 
in former decisions of the Supreme Court “cannot be ignored or 
their effect avoided by the intimation that the court indulged in 
obiter dicta” if “ what was said in those cases was within the limits 
of the issues made by the parties,”? as undoubtedly it was in the 
case under consideration. 

In Central Railroad Co. v. Collins,’ cited by the Supreme Court 
in the case just left, the Central Railroad and Banking Company 
and the Southwestern Railroad Company, corporations of Georgia, 
had effected a joint purchase from the city of Savannah of 12,383 
of the 36,912 shares of a competing line, the Atlantic & Gulf Rail- 
road Company, also a corporation of Georgia. They held no other 
shares in that company beside these. Certain minority shareholders 
of the several roads concerned who objected to the transaction 
brought a bill in equity to cause a rescission of the purchase on the 
grounds that it was beyond the powers granted in the charters of 
the companies making the purchase, and that it was contrary to 
the public policy of the state— contrary to public policy because 
it restricted competition between rival railroads. The Supreme 
Court of Georgia decided that on both of the grounds put forward 
by the complainants it was unlawful for the Central and Southwest- 
ern Railroad companies, or either of them, to hold the shares 
which they had acquired in the Atlantic & Gulf Railroad Company. 


1 The italics are the writer’s. 2 193 U.S. 197, 332. 
8 40 Ga. 582. 
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On the point that such shareholding was unlawful because its neces- 


sary tendency was to destroy competition between rival railroads, 
the court said: 


“Thus far we have considered this question solely in reference to the 
right of a stockholder to insist upon it that the company shall not violate 
his rights by compelling him, against his will, to become a partner in an 
enterprise not contemplated in the contract. But the stockholder has a 
right to insist upon it, that the funds of the company, in which he has an 
undivided interest, shall not be used in violation of the public policy of the 
State. ... 

“. .. It is the rivalry of opposing interests, the struggle for success, nay, 
even for life, with dangerous opposition, that gives life, enterprise and suc- 
cess to railroads as to other human undertakings. It has been the conflict 
with thirty State lines, each with its opposing interests, and with numerous 
seaboard cities, each seeking to attract the rich outpourings from the great 
interior, that has begotten the mighty network of iron which interlaces our 
extensive territory, and I am convinced that there is no public policy more 
striking than that which, whilst it fosters every such undertaking, is yet care- 
ful ever to keep in view the danger of a monopoly, and the good effect of 
rivalry and conflict between different companies.” * 


In a concurring opinion the Chief Justice added: 


“. . . It follows that there is no public policy of the State recognizing the 
right or power of the Central Road to lease or otherwise control the Atlantic 
and Gulf Road. 

« But on the contrary, the public policy of this State, as clearly shown by 
its legislation, is to encourage fair and just competition, between the differ- 
ent railroad companies of the State, and to discourage monopolies.” ? 


While from some general expressions of the judges it can be seen 
that it was in their minds that if the Central Railroad should hold 
these 12,383 of the total 36,912 shares of the Atlantic & Gulf Rail- 
road it would in all probability, with the aid of other stockholders 
or by the purchase of additional shares, eventually gain absolute 
control over the subservient road, it is yet nowhere stated or im- 
plied in the opinions that the decision that the transaction violated 
public policy because promotive of monopoly depended upon the 
number of such shares so held by the Central road being a con- 
trolling interest. Nor could it have been made to depend upon 
that condition, for the simple reason that the question of fact 


1 P, 628. 2 P. 640. 
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whether 12,383 did or did not constitute a controlling interest 
in the shares of the Atlantic & Gulf road was not determined. 
Necessarily, therefore, the decision must have proceeded, as the 


logic of the reasoning employed quite plainly imports, upon the 


broader principle that it is against public policy to permit a rail- 


_road to hold shares in a competing line regardless whether the 
“number so held be a controlling fraction or less; and that the 


courts and text-writers have so construed it is shown by the cir- 
cumstance that it is invariably cited in support where that principle 
is announced.! 

In People v. Chicago Gas Trust Co.” it appeared that the Chi- 
cago Gas Trust Company had been created under the general 
incorporation law of Illinois providing for the organization of cor- 
porations “ for any lawful purpose,” its articles of incorporation de- 
claring one of its purposes to be “to purchase and hold or sell the 
capital stock . . . of any gas-works or gas company or companies 
. .. in Chicago... or elsewhere in . . . Illinois.” The conten- 
tion of the State, which the court sustained, was that this was not a 
“lawful purpose,” as the carrying out of it might lead to the crea- 
tion of a monopoly of the manufacture and sale of gas in the city 
of Chicago. And in fact the defendant company had acquired 
a majority of the stock of four other gas companies in Chicago, thus 
effecting an absolute monopoly of the gas supply of that city; and 
this circumstance, illustrating strikingly as it did the danger of con- 
ceding to such corporations the power to purchase shares of stock in 
one another, naturally assumed a prominent place in the discus- 
sions of the court. The actual judgment, however, which was ren- 
dered on a demurrer to defendant’s pleas, did not depend upon this 
circumstance, but covered the broader ground, that to purchase 
shares of the capital stock — that is, any shares, whether a majority 
or not — of competing gas companies was not a “ lawful purpose” 
for which to organize a corporation, as the execution of such a 
purpose would necessarily tend to suppress competition and create 
a monopoly in a business of a public character. This is evident 
from many expressions in the opinion of the court; for example, 
this: 


1 See Louisville & Nashville R. R. Co. v. Kentucky, supra; People v. Chicago Gas 
Trust Co., supra; Noyes, Intercorporate Relations, supra; Cook, Stock and Stock- 
holders, supra; note, 18 L. R. A. 253; article in 32 Amer. Law Reg. 1055; article in 27 
Amer. Law Rev. 341. 

2 130 IIl. 268. 
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‘*It may be here stated, as showing the policy of the State to be against 
the purchase by one gas company of stock [not any particular amount] 
in other corporations, that the power to purchase such stock is not granted 
in any of the more than fifty special charters above named.’’? 


The court, indeed, expressly stated at the beginning of its opinion 
that this broader question was before it.? 

The denial of power in the defendant company to ‘ili and 
hold shares of the capital stock of other gas companies was thus 
the gravamen of the decision. The fact that in this particular case 
the defendant company had exercised the power to the extent of 
acquiring a majority of the shares of other companies was a per- 
suasive but not the controlling factor. This decision, therefore, 
squarely supports the proposition that the acquisition by one of 
two or more corporations, engaged competitively in a business im- 
pressed with a public interest, of shares in either of the others is 
forbidden by public policy, as declared in the common law (there 
was no statute on the subject in Illinois when this case was decided), 
because it would tend to suppress competition and create mo- 
nopoly. And it is cited as a leading authority to this effect by 
Judge Noyes in his treatise on Intercorporate Relations,’ and by 
other text-writers. 

From this review of leading cases it appears that at common 
law, in this country at any rate, it is not merely «/tra vires but also 
contrary to public policy, because destructive of competition and 
promotive of monopoly, for a railroad to acquire shares of the capi- 
tal stock of a competing company. And if such a thing violates 
the common law it violates also the law of the United States, when 
the railroads are interstate lines, regardless whether the common 

1 P. 298. 

2 “The first, third and seventh pleas aver that the defendant uses and exercises 
‘the power, liberty, privilege and franchise of purchasing and holding the capital stock 
of gas companies in the State of Illinois,’ and that, in such use and exercise thereof, ‘ it 
has purchased and still holds cafital stock of the four gas companies,’ etc., without 
stating how much capital stock it holds. The demurrer to these pleas might well have 
been sustained on the ground that they do not answer the information. The informa- 
tion charges that the defendant has purchased and holds a majority of the shares of 
stock in each of the four companies, while the pleas answer by saying that defendant 
holds ‘capital stock,’ and do not set forth whether the stock so held is a majority or 
less than a majority of the shares. If it be conceded, however, that the three pleas 
are not defective for the reason thus specified, they present the question whether ap- 
pellee can lawfully purchase and hold shares of stock in other gas companies, the 
number of such shares being less than a majority, and, therefore, too small to give a 


controlling interest in such other companies.” P. 281. 
8 § 292. 
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law in general is or is not a part of the law of the United States as a 
body politic distinct from the several States; for in the Anti-trust 
Act Congress has with respect to interstate commerce enacted into 
the statute law of the United States all the inhibitions of the common 
law against agreements, combinations, and monopolies in restraint 
of trade, and more besides. So recently as in Loewe v. Lawlor,} 
the Supreme Court, answering the contention in that case, that 
“even conceding that the declaration states a case good at common 
law ... it does not state one within the statute,” declared that 
“United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290; 
United States v. Joint Traffic Ass’n, 171 U. S. 505; and Northern 
Securities Co. v. United States, 193 U. S. 197, hold in effect that 
the anti-trust law has a broader application than the prohibition of 
restraints of trade unlawful at common law.” 

Thus, whether we look to the terms of the act of Congress itself, 
or whether, knowing the prohibitions of the common law against 
restraints of trade to be if anything less wide than those of the 
act, we turn to the precedents of the common law, the conclusion 
arrived at is the same. 

G. Carroll Todd. 


New York. 


1 208 U. S. 274, 296, 297. 
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THE Law ScHoo.. — The registration in the School on November 15 for 
the last twelve years is shown in the following table : — 


1897-8 1898-9 1899-1900 1900-Of I90I-02 1902-03 
I I I 


Res. Grad... . 
Third year. . . 130 144 
Second year . . 157 202 
First year . . . 216 241 
Specials. . . . 4! 58 58 

545 646 


1903-04 1904-05 1905-06 1906-07 
Res.Grad.. . . 4 I I _ 
Third year. . . 180 182 192 
yest. 232 216 
Irst year . . . 24 


Specials. . 60 _ 58 _ 64 
738 758 716 


The following tables show the sources from which the twelve successive 
classes have been drawn, both as to previous college training and as to geo- 
graphical districts : — 


Harvarp GRADUATES. 
New England outside Outside of New 
of Massachusetts. England. 
I 


MO 


149 167 
I I 
628 640 
1907-08 1908-09 
2 — 
171 169 
244 
694 714 684 
From 
Class of Massachusetts. Total. 
I 
1901 45 28 
1902 59 28 
1903 43 28 75 
1904 47 17 a 
190 44 20 
spo 52 32 gI 
1907 44 40 go 
1908 39 27 71 
iste 46 4 | 
IQII 35 18 33 
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GRADUATES OF OTHER COLLEGES. 


d From New England outside Outside of New 
Class of Massachusetts. of Massachusetts. England. Total. 
! 1900 30 19 60 I 
' 1901 27 22 9 I 
q 1902 22 29 I 112 
j 1903 23 26 83 132 
q 1904 25 29 7 128 
I a 23 27 7 128 
1 30 45 3 167 
. 1907 32 33 154 
I 19 33 96 148 
1909 30 24 98 152 
4 IgIo 25 27 101 153 
| I9II 29 104 159 
Ho.pinc no Decreg. 
New England Outside 
From Mas- outside of of New Total of 
Class of sachusetts. Massachusetts. | England. Total. Class. 
1900 II 2 3 16 216 
1901 2 — 9 34 218 
1902 I 4 9 31 232 
1903 21 I 12 34 241 
1904 22 - 10 32 22 
12 2 18 22 
I 2 293 
1907 I 5 I 4! 285 
1908 14 I 9 24 243 
1909 Il 3 12 26 243 
15 I 18 34 280 
IQII 12 I 14 27 244 


As the twenty-seven Harvard seniors in the first year class have in each in- 

q stance completed the work required for the A. B. degree, all members of 
| the class are virtually college graduates. The same is true of practically the 
| entire School. Of the sixty-four special students, nineteen have entered this 
z| year, and of these fourteen are graduates of a college or university, three 
having received a degree in law and two being admitted by examination. 

One hundred and twenty colleges and universities have representatives 
: now in the School as compared with one hundred and twenty-one last year 
: and one hundred and twenty-two the previous year. In the first-year class 
sixty-six colleges and universities, as compared with sixty-eight last year, are 
represented, as follows: Harvard, 85 ; Yale, 25; Princeton, 13 ; Brown, 8; 
Bowdoin, Dartmouth, 7; Holy Cross, Tufts, 6 ; California, 5 ; Amherst, 4 ; 
Boston College, Colorado College, Cornell College, Lafayette, Michigan, Wil- 
liams, 3 ; Beloit, Catholic University, Hamilton, Johns Hopkins, Kentucky 
State University, Minnesota, Nebraska, North Carolina, Ohio Wesleyan, 
Park, Pomona, Trinity (Conn.), Wooster, 2; Alabama Polytechnic Insti- 
tute, Antioch, Baker, Bucknell, Central, Chicago, Columbia, Cornell Uni- 
versity, DePauw, Drury, Emory, Fisk, Georgia, Hobart, University of Illinois, 
Indiana, Knox, Leland Stanford, Jr., Mercer, Monmouth, Northwestern, 
Notre Dame, Oklahoma, Oxford, Pacific, Southern California, Trinity (N.C.), 
Tulane, Union, Vanderbilt, Vermont, Wabash, Washington & Jefferson, West- 
ern Maryland, Western Reserve, Wofford, Yankton, 1. There are at pres- 
ent in the School eight law school graduates, three of whom hold academic 
degrees also, representing the law schools of the following universities: Ala- — 
bama, Boston, Boston Y. M. C. A., Dalhousie, George Washington, Illi- 
nois, Northwestern. 
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INDEMNITY FOR THE LIABILITY FOR A TORT COMMITTED AT ANOTHER’S 
Request. — If an agent, in obedience to the orders of his principal, uncon- 
sciously commits a tort against a third person, the principal is bound to in- 
demnify or reimburse him for the liability or loss he incurs.’ But if the agent 
is not innocent, he has no such right of reimbursement.? This duty of the 
principal, it would seem, is not necessarily based on a contract, express or 
implied, but is a quasi-contractual obligation arising out of the agency rela- 
tion. When a judgment creditor, for instance, expressly directs a sheriff to 
attach certain goods which, it later appears, do not belong to the judgment 
debtor, he makes the sheriff his agent vo tanto, and is bound to indemnify 
him against any liability he incurs for the wrongful levy.* If, however, there 
is no such express direction, the sheriff has no right to indemnity, in the 
absence of an express agreement, since he is not then acting as an agent but 
independently.® 

In another class of cases where the relation of principal and agent does 
not exist there may nevertheless be a right to indemnity based, not on quasi- 
contractual grounds, but on a promise implied in fact, the intent being 
gathered from all the circumstances.® Such a promise to indemnify against 
liability may frequently be implied when one person acts at the request of 
another.’ While the American cases treat the question whether a promise 
is fairly to be implied from the request as one of fact, in England the courts 
have gone further, and, as a matter of law, have imposed an obligation to 
indemnify when the plaintiff at the defendant’s request exercises a statutory 
or common law duty for the benefit of the defendant, and thereby inno- 
cently incurs a liability to a third party.® 

As to what constitutes a request, and when the promise is to be implied, 
the cases furnish no clear test. In a recent case a broker identified a woman 
_ as the owner of certain shares of stock, and the plaintiff thereupon, at her 
request, registered a transfer of them. She was in fact fraudulently imper- 
sonating the true owner, but the broker had no reason to suspect that’ fact 
and he received nothing except a nominal fee for his trouble. It was held 
that he had impliedly requested the transfer and was bound to reimburse the 
plaintiff for its outlay in the purchase of new stock for the true owner. 
Bank of England v. Cutler, [1908] 2 K. B. 208. It is difficult to support 
the decision. Except in the anomalous cases of implied warranty of quality 
and title in the law of sales and of implied warranty by an agent of his au- 
thority in the law of agency,® one is not liable for an innocent misrepre- 
sentation, even though he knows and intends that the representation will be 
acted upon.” And from the mere misrepresentation innocently made, a 
request to make the transfer can hardly be inferred. To imply a request by 


1 Greene v. Goddard, 9 Met. (Mass.) 212; Howe v. Buffalo, etc., R. R. Co., 37 N. Y. 


7 Mohr v. Miesen, 47 Minn. 228. 

8 See MECHEM, AGENCY, § 653. 

* Higgins v. Russo, 72 Conn. 238. 

5 Russell v. Walker, 150 Mass. 531. - 

6 Dugdale v. Lovering, 10 C. P. 196. See King v. U. S., 1 Ct. Cl. 38. 

7 See Birmingham, etc., Co. v. Ry., 34 Ch. D. 261. 

8 Sheffield Corporation v. Barclay, [1905] A. C. 392. 

® Collen v. Wright, 8 E. & B. 647. 

10 A defendant is not liable in deceit unless he made a misrepresentation knowing 
it to be false or without honest belief in its truth. Derry v. Peek, 14 A. C. 337- As to 
liability for misrepresentations negligently made, see 14 Harv. L. REV. 184; 21 sid. 
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the defendant which under the English law will result in an obligation to in- 
demnify regardless of his intent, express or implied, there should at least 
be an anticipated benefit. And this would seem to be the rule in the previ- 
ous English decisions." Also in this country where, except in the cases of 
agency, there must be a promise to indemnify implied in fact, it would in 
general seem unfair to infer such a promise, unless the defendant expects to 
get some benefit from the act of the plaintiff. 


POWER OF THE JUDICIARY OVER CONTROVERSIES INVOLVING POLITICAL 
Questions. — Since the time of Littleton it has been established law that 
the decision of political questions is without the province of the courts. 
But a difficulty arises in determining what are political questions. In this 
country they would seem to be questions expressly reserved by the Consti- 
tution to either the executive or the legislature, and questions which are by 
the necessary implication of the Constitution so reserved — that is, questions 
the decision of which by the judiciary would obviously embarrass the action 
of the executive and legislature within their respective spheres, or which, 
owing to the superior sources of knowledge of the other two branches, the 
courts are ill-qualified to decide. Among such are questions as to the juris- 
diction of different sovereignties,? the duly constituted government of a 
state,* and the status of Indian tribes.‘ 

A crucial issue arises where a court is called upon to determine the rights 
of individuals to property within its jurisdiction when the decision neces- 
sarily involves the determination of a political question. As to international 
questions it is a well-settled rule of international law that municipal courts 
may determine the title to property situated within their jurisdiction, even 
though a political question is involved. Accordingly, a foreign sovereign 
having property within the jurisdiction is amenable to the court’s control, 
since by becoming the owner of the property he has incorporated himself 
into the juridical system under which he holds it and since a suit against him 
can be carried on without interfering in any way with any property necessary 
to the proper discharge of his functions as asovereign.’ In accord with this 
rule is the opinion of a recent case in India which confirms the right of the 
courts of British India to adjudicate the title to property situated therein 
belonging. to a native prince not subject to the court’s jurisdiction, in spite 
of the fact that the rules governing the descent of the property were the 
same as those governing the succession to the throne. But, on finding that 


‘the real object of the suit was to settle the succession, and that the property 


right involved was only contingent, the court denied its jurisdiction. Sha- 
marendra Chandra Deb Barman vy. Birenda Kishore Deb Barman, 12 Cal- 
cutta W. N. 777 (Calcutta High Ct., May 21, 1908). 

Similarly the United States Supreme Court has held that a mere assertion 
of property rights will not give jurisdiction over a political question where 


11 Carshore v. Ry., 29 Ch. D. 344; Sheffield Corporation v. Barclay, supra. 


1 Wambaugh’s Littleton’s Tenures, Introd. xxxiv, xxxv. 

2 Williams v. Suffolk Ins. Co., 13 Pet. (U. S.) 839; State v. Wagner, 61 Me. 178; 
Foster v. Neilson, 2 Pet. (U. S.) 253. 

8 Luther v. Borden, 7 How. (U. S.) 1. 

# Farrell v. U. S., 110 Fed. 942, 951. 

5 Neel Kisto Deb v. Beer Chunder, 12 Moore’s Ind. App. 523, 534+. 

6 The Charkieh, L. R. 4 Ad. & Ecc. 59, 97. 
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the assertion is merely added for the purpose of giving jurisdiction.” Accord- 
ingly, it would appear necessary that the property rights be not remote. 
Yet the Supreme Court held in a leading case that in boundary disputes 
between the states, the state’s right of escheat to the property within its 
borders is a sufficient property right to render the question one for the judi- 
ciary, and that the sovereignty and jurisdiction of the states is merely inci- 
dental to the property rights involved.* ‘The English cases relating to 
counties palatine ® and to colonial governments ’° are cited as authority for 
this position. But in those cases the English courts had jurisdiction, not of 
causes between states, but of causes arising out of agreements between 
English subjects, who, when residing within the jurisdiction of the English 
courts, were, as English subjects, amenable to the processes of those courts. 
It is further reasoned * that a political question becomes a judicial one 
when submitted to the courts; but this reasoning should not have been 
applied where the defendant state submitted to the court’s process by appear- 
ing and pleading, and then later moved a dismissal for want of jurisdiction.'* 
The decision of the Supreme Court that its jurisdiction extends over boundary 
disputes between the states is settled law.’* It is submitted, however, that 
the dissenting opinion of Chief Justice Taney “ in the leading case contains 
the preferable view — that such disputes are political questions where the 
suit is not brought to try a right of property in the soil, but is rather brought 
to enforce the mere political jurisdiction of the state. 


DISTRIBUTION OF THE PROCEEDS OF SECURITIES OF DIFFERENT CLASSES 
OF CUSTOMERS WRONGFULLY PLEDGED BY A BROKER. —It is the practice 
for a broker buying shares of stock on margin for a customer to have them 
registered in his own name, and he is impliedly authorized to pledge them 
to an amount not greater than that due him from his principal.’ Similarly 
he has power to hypothecate shares indorsed to him in blank as collateral 
for an advance.? If he sells the stock or pledges it to an amount greater 
than his principal’s obligation, without having im his possession or under his 
control other stock of the same description to replace it, he is guilty of a 
conversion.® Most courts, following New York, describe the relation of the 
broker to his customer as that of pledgor and pledgee.* The Massachusetts 
cases hold that only a contractual relation is established.* 


7 Georgia v. Stanton, 6 Wall. (U. S.) 50. 

8 Rhode Island v. Massachusetts, 12 Pet. (U. S.) 657, 734. See also Georgia v. 
Stanton, supra. 

® Derby v. Athol, 1 Ves. 201 ; Bishop of Sodor and Man v. Derby, 2 Ves. 337 35 

10 Penn v. Baltimore, 1 Ves. 446; Nabob of the Carnatic v. E. India Co., 1 Ves. 4 


70. 
? 11 Rhode Island v. Massachusetts, 12 Pet. (U. S.) 657, 737. 

22 Cf, ibid.719. 

18 New York v. Connecticut, 4 Dall. (U. S.) 4; New Jersey v. New York, 5 Pet. 
(U. S.; 284; U. S. v. Texas, 143 U. S. 621; Virginia v. West Virginia, 11 Wall. (U.S.) 
39, 5} Mississippi v. Louisiana, 202 U. S.1. See also 16 HARV. L. REV. 134. 

14 Rhode Island v. Massachusetts, supra, 752, 754. 


1 Skiff v. Stoddard, 63 Conn. 198. 

2 Lawrence v. Maxwell, 53 N. Y. 19. It is hardly necessary to add that a stock- 
broker is guilty of a conversion if he hypothecates stock which he holds as bailee. 
Tomkins v. Morton Trust Co., 91 N. Y. App. Div. 274. 

* Tausig v. Hart, 58 N. Y. 425; Douglas v. Carpenter, 17 N. Y. App. Div. 329. 
For a discussion of this point, see § Am. Lawyer 573. 

* Markham v. Jaudon, 41 N. Y. 235; Skiff v. Stoddard, supra. 

5 Covell v. Laud, 135 Mass. 41. For a discussion of the relation existing between 
broker and principal in margin transactions, see 19 Harv. L. REV. 529. 
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Under the former view an interesting question arises as to the rights of 
the parties when a broker, before his insolvency, has pledged stock of his 
own, together with that of his customers, to a dona fide pledgee for value. 
It must be clear that the parties are estopped to deny the right of the 
pledgee to be protected to the extent of his loan, since he has changed his 
position in good faith, relying on the apparent title of the broker.® It is 
submitted that the relation of the parties is analogous to that of a suretyship. 
The subpledgee may on default of his principal look to the securities for 
satisfaction of his claim, and the owners of the securities in turn have a 
right of reimbursement against the broker.’ If the owners of the stock all 
stand in the same relation to the broker — for example, if they have all 
deposited stock with him as collateral for advances —the problem becomes 
a simple one of suretyship. Equity will see that the securities are applied 
by the subpledgee pari passu in payment of his loan. And if the sub- 
pledgee in ignorance of the claim of the true owners sells the securities 
belonging to one, leaving the others’ undisposed of, it will be decreed that 
they be sold and the proceeds so applied that the burden of the loss be 
borne proportionately by all, in accordance with the right of a surety to 
seek contribution from his co-sureties.° 

A more difficult question arises where the parties whose securities have 
been wrongfully pledged do not stand on the same footing. Such is the 
case where a broker pledges, wrongfully as before, his own stock together 
with that of A which he held for sale or as a simple bailee, that of B which 
he held as collateral for advances, and that of C, purchased on margin. 
A recent New York case, following an earlier decision,’ held that after the 
bona fide pledgee had satisfied his claim out of the proceeds of a sale of the 
securities, A was entitled to priority on what remained for the entire value 
of his stock. Matter of Mills, 39 N. Y. L. J. 761 (N. Y., App. Div., 
May, 1908). This, it is submitted, is correct on principle. It must be pre- 
sumed that the broker intended that his own securities should be applied 
before recourse was had to the stock of the co-sureties ;4 and though the 
broker has been guilty of a conversion as to A, B, and C, yet A, who did 
not impliedly authorize re-hypothecation, should have a right in equity to 
demand that the subpledgee first apply to the satisfaction of his claim stock 
authorized to be repledged.™ 


RESCISSION OF INSURANCE CONTRACTS WITHOUT REsTITUTION. — It is a 
general rule that there can be no rescission of a contract unless the parties 
can be put in status guo.’ The right to rescind is equitable, and since equity 
will not permit a forfeiture the rescinding party must restore anything he has 


® McNeil v. Tenth Nat’l Bank, 46 N. Y. 325. 

™ McNeil v. Tenth Nat’l Bank, supra; Farwell v. Importers Nat’l Bank, 90 N. Y. 
483; Smith v, Savin, 141 N. Y. 315. 

8 Skiff v. Stoddard, supra, 225, 226. 

® Gould v. Central Trust Co., 6 Abb. N. C.(N. Y.) 381. See Colebrook, Collateral 
Securities, 326; Jones, Pledges, 

10 Willard v. White, 56 Hun (N. Y.) 581. 

11 Myers v. Merchants Nat’l Bank, 16 N. Y. Supp. 58; Le Marchant wv. Moore, 
150 N. Y. 209; Smith v. Savin, supra. 

12 Skiff v. Stoddard, supra; Willard v. White, sufra; Harmon v. Sprague, 163 Fed. 
486; Tompkins v. Morton Trust Co., supra. 


1 Byard v. Holmes, 4 Vroom (N. J.) 119; Gay v. Alter, 102 U. S. 79; Handforth 
v. Jackson, 150 Mass. 149. 
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received under the contract. If it is impossible to make the other party 
whole there can be no rescission,? and that is so, except in one class of 
cases, whether the right to rescind arose through fraud or otherwise.2 A 
long line of insurance cases, however, has decided differently.* In a recent 
case, for instance, the plaintiff was induced to continue a policy of life insur- 
ance by the fraudulent representation of the insurer’s agent that if he paid 
the premiums for four more years, he would then hold a fully paid-up policy 
At the end of the four years the plaintiff discovered the fraud, elected to re\ 
scind, and sued for the amount of the premiums paid. The court allowed 
full recovery. <Xettlwell v. Refuge Assurance Co., 24 T..L. R. 216 (Eng., 
Ct. App., June 10, 1908). 

If a policy of insurance is void at the outset without fault of the insured, 
there is no difficulty in his recovering in the ordinary action for money had 
‘and received on a consideration failed, because, as there could have been no 
enforcement of the policy, the insurer has been under no risk. But a con- . 
tract induced by fraud is. merely voidable at the option of the defrauded 
party, and where that is the only ground for rescission there is no failure of 
consideration, since the insurer has been carrying the risk or furnishing in| 
surance; for it would have been liable for the full amount of the policy if the 
insured had died before electing to rescind.’ As the insurer has given con- 
sideration it must therefore be indemnified for the risk incurred, or else 
there should be no rescission. This seems to be the rule in the analogous 
case of a policy issued to an infant. Infancy, like fraud, makes the contract 
voidable at the infant’s election. It is accordingly held that the infant can- 
not rescind without compensating the insurer for his risk, on the ground 
that the carrying of insurance, even subject to the insured’s option, is a con- 
sideration for which the insurer is entitled to compensation. ‘Theoretically, 
the nature of insurance is such that it is impossible to determine the value 
of the particular risk the insurer has assumed. Practically, the growth of the 
insurance business has resulted in such close calculations of the value of 
every sort of insurance that it is almost on the same basis for buying and 
selling as ordinary choses in action. It is therefore possible for the insured, 
to restore the consideration he has received under the contract and when! 
this is done rescission is allowable.” It is unfortunate that in the case o 
fraud it seems to be definitely settled in most jurisdictions that the insured 
as in the principal case can recover the full amount of the premiums, withD 
no deduction.* These cases, failing to distinguish between void and void- 
able contracts, establish an anomalous exception to the general rule requiring 
restitution. They overlook the fact that rescission itself can be justified only 
when the parties are reinstated substantially in their original situation. The 
result is, the insured has had the benefit of insurance without paying for it 
while the insurer is penalized despite the equitable rule against forfeitures. 


2 Bailey v. Fox, 78 Cal. 389; Todd v. McLaughlin, 125 Mich. 268. 
3 Bailey v. Fox, supra ; Buchenau v. Horney, 12 III. 336. 


* McCarty v. N. Y. Life Ins. Co., 74 Minn. 530. But see Collins v. Townsend, 
58 Cal. 608. 


5 Continental Life Ins. Co. v. Houser, r11 Ind. 266. 

6 Johnson v. Northwestern Mut. Life Ins. Co., x6 Minn. 365. See also City Sav. 
Bank v. Whittle, 63 N. H. 587; Rice v. Butler, 160 N. Y. 578. 

7 Day v. Conn. Gen. Life Ins. Co., 45 Conn. 480. 

8 Hedden v. Griffin, 136 Mass. 229; Van Werden v. Equitable Life Ass’ce Soc., 
Ta. 621 ; Caldwell v. Ins. Co., 140 N. C. 100. See also Butler v. Prentiss, 158 N. v. 
49, 64, which seems to extend the doctrine. 
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Tue Doctrine oF EsToppeL By DEED. — The modern doctrine of estop- 
pel by deed is usually regarded as an offspring of the effect given to the 
feudal warranty in avoiding circuity of action." Under modern methods of 
conveyancing the operation of the doctrine is, in England, probably restricted 
to leases,? but in America is extended to cover all cases of conveyance, so 
that if one purports to convey with covenant of warranty land to which he 
has no title but which he thereafter acquires, the grantee is forthwith 
legally vested with that title.* Inasmuch, however, as this transfer is un- 
affected by the fact that the grantee’s action on the covenant of warranty 
is barred,* or that the truth as to the grantor’s purported ownership appears 
on the face of the deed,’ the doctrine in its extension can no longer be 
based on an avoidance of circuity of action, or on the principle of strict 
estoppel. 

There is, however, in many cases an equitable basis for the result in that 
the grantor, upon the subsequent acquisition of title which he previously 
purported to convey, has an estate to which another, his grantee, has a 
better right. However, it should always be recognized that in essence the 
cases on this general subject demand the application of equitable principles 
and that a court of law in entertaining them can be justified only as it 
reaches an equitable result. Recognition of the doctrine as a hard and 
fast rule of law has inevitably led to inequitable results. This is apparent in 
two classes of cases. First, when the question arises between grantor and 
grantee. If the doctrine is invoked as an invariable rule of law, title vests in 
the grantee, although he may prefer to recover for the breach of warranty.’ 
Further the grantor may purchase the land if it depreciates in value and 
force title on the grantee, or if the land appreciates, await the grantee’s 
suit.2 That a grantor, primarily in default, should reap advantage from his 
own wrong is manifestly indefensible. Secondly, when the question arises 
between the grantee and privies of the grantor. It is clear that all privies 
of the grantor who are volunteers should be bound by the grantee’s equity.® 
But the rule is also applied against purchasers from the grantor, who have 
relied on the registry and the grantor’s apparent title. Such a purchaser is 
thus defeated by the grantee of the former purported conveyance who claims 
that the title, when acquired by the grantor, immediately passes to him.?° 
Hence a purchaser must at his peril discover whether any grantor, in the 
chain of title, ever purported to convey the land in question, before his 
acquisition of it. Equitably, the dona fide purchaser who has searched the 
registry in the usual way should be protected, and the grantee of the former 
conveyance left to the action on his covenants.” 


1 Co. Lit. 265 a. The feudal warranty bound the lord and his heirs to restore 
lands of equal value to their vassal if he was evicted. In cases where an heir released 
his — right with this warranty, his later entry was barred by the rebutter introduced 

oke. 

2 See Rawle, Covenants, é ed., § 262; Right v. Bucknell, 2 B. & Ad. 278; Finance 
Co. v. Liberator Society, 10 Ch. D. 15. But see Bensley v. Burdon, 2 Sim. & St. 519. 

8 Dye v. Thompson, 126 Mich. 597. 

* Gregory v. Peoples, 80 Va. 355. 

> Ayer v. Philadelphia, etc., Brick Co., 1§9 Mass. 84. 

6 Burton v. Reeds, 20 Ind. 87. 

7 Baxter v. Bradbury, 20 Me. 260. 
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-- In a recent case the equitable nature of the doctrine was recognized. A 
debtor against whom there existed a judgment lien gave a warranty deed of 
land which he expected to inherit. The land subsequently descended, and 
the court held that the grantee took the land subject to the judgment lien. 
Bliss v. Brown, 96 Pac. 945 (Kan.). If the legal operation of the doctrine 
had been rigidly followed, the creditors’ rights would have been defeated. 
The unfortunate result8 of some of these American cases emphasize the 
dangers which arise when courts of law, in passing on cases which in reality 
demand the application of equitable’ principles, fail to appreciate that 
intrinsic element. 


THe RIGHT OF AN INDIVIDUAL TO PROSECUTE A PuBLIC WRONG. — 
In a recent case where the plaintiff, a private citizen, although he alleged 
no special damage, sought to enjoin the defendant from obstructing the 
land between high and low water mark, the court held that no right to a 
highway on the strip of land existed, but that even assuming there was such 
a right the plaintiff was not the proper party to protect it. Barnes v. Mid- 
land Railroad Terminal Co., 126 N.Y. App. Div. 435. The prima facie 
right of the state to all seaports and arms of the sea is well established and 
is in its nature twofold. The profits of the sea coast and havens belong to 
the sovereign; any invasion of this jus privatum is a purpresture.? On the 
other hand the sovereign holds for the benefit of all its subjects the right 
that they may at all times have free and unobstructed passage, and any ob- 
struction of this jus publicum is a public nuisance, similar to the blocking 
of highways and bridges.* At the suit of the state a court of equity will, of 
course, enjoin a Violation of these rights* since the legal remedy is inade- 
quate. But an individual has no ground for complaint when a purely pri- 
vate right of the state is violated,® nor would there seem to be any doubt 
that he cannot bring suit even when a public right is invaded.’ The state 
is the proper plaintiff in such a case, as is the trustee and not the cestué in 
actions to protect the trust property.® 

An individual, however, may file a bill to enjoin a public nuisance if he 
shows special damage,’ that is, if there is an injury peculiar to himself and 
independent of the annoyance suffered by the public at large."° Indeed a 
bill will be denied if the damage shown by the complainant, while differing 
in degree from the inconvenience to the public, is of the same kind.“ ‘This 
indicates that those cases in which the individual may have relief are not in 
essence exceptions to the general rule that only the state may sue, but are, 
rather, a necessary result of the fact that the defendant’s act may embody 
two distinct wrongs: one against the public; the other against the indi- 


1 Hale, De Jure Maris, 12; De Jure Portibus, 85. 

2 People ex rel. v. Jessup, 160 N. Y. 249; see also Attorney-General v. Chamber- 
laine, 4 Kay & J. 292. 
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‘ People v. Sturtevant, 9 N. Y. 263. 
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7 Jacksonville Ry. Co. v. Thompson, 34 Fla. 346. 
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vidual. So, although proceedings have been or may be begun by the attor- 
ney-general on behalf of the state to restrain a public nuisance, an individual 
who has sustained special damage may also obtain relief.* 

Another phase of this subject has been before the courts in the so-called 
“liquor cases.”"* It was contended that statutes which made the selling of 
spirituous liquor indictable as a public nuisance and gave to every citizen, 
irrespective of special damage, the right to have such nuisance enjoined, 
were unconstitutional. As a general rule, it is true, equity will not intervene 
to prevent the commission of a crime as such,” but it will not refuse to pro- 
tect public or property rights merely because the acts complained of happen 
to be criminal.*® Nor can it be urged that these statutes deprive the defend- 
ant of the right to trial by jury, for the Constitution does not confer the 
right in cases where it did not exist previous to the adoption of the Consti- 
tution.** Moreover, since the granting of an injunction is not punishment 
within the meaning of the Constitution,” there is no question of double 
jeopardy involved.** A private citizen cannot abate a public nuisance, for the 
destruction of property is a trespass even though it is being used for an ille- 
gal purpose,” but the “ liquor cases” are sound in holding that the state 
may empower individuals to enjoin a public nuisance, as this in fact merely 
involves a matter of procedure.” 


THE EXTENT OF THE CLAIM NECESSARY FOR ADVERSE PossEssION. — At 
common law a disseisee, in addition to his right of entry which might be 
tolled by descent cast, discontinuance, or other cause, could regain his land 
by a writ of entry or other form of real action.’ It was against these forms 
of action that the first statutes of limitation were directed.? Since mere 
possession without actual disseisin would never toll the entry * and force the 
true owner to resort to an action, these old statutes could put title only in 
disseisors. The statute of James,* on which the later statutes are based, 
merely barred the right of entry after twenty years. On its face, therefore, 
this statute would put title in any one against whom entry could have been 
made. But the judges for many years required a disseisin to set this stat- 
ute running,® probably because only disseisors had acquired rights by the 
former statutes, This was nothing less than judicial legislation and was 


12 Cook v. Mayor, etc., of Bath, L. R. 6 Eq. 177. 
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14 Cope v. District Fair Ass., 99 II. 489. 
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is State ex rel. v. Roby, 142 Ind. 169, 189. 

18 4x parte Allison, 99 Tex. 45 5. Cf State ex rel. v. Vankirk, 27 Ind. 121 (proceed- 
ing for surety of the peace), and Gardner v. The People, 20 Ill. 430 (sustaining ordi- 
nances making punishable an act which is also punishable under state laws). 

19 State v. Stark, 63 Kan. 529; 15 Harv. L. REV. 415. 

% Littleton v. Fritz, supra. 


1 Co. Lit. 239 a. 

2 St. 32 Hen. VIII, c. 2. See Co. Lit. 115 a. 
® Doe d. Souter v. Hull, 2 D. & R. 38. 

# St. 21 Jac. I, c. 4. 

5 Reading v. Rawsterne, 2 Ld. Ray. 829. 
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severely criticised as such. And while later courts have not adhered strictly 
to that requirement, yet they have felt its influence, and a study of the mod- 
ern law of adverse possession needs reference to the old law of disseisin. 
To a disseisin only a claim of freehold was necessary.’ As to the claim 
now necessary under the statute and the rights resulting from the adverse 
possession of one claiming less than a fee, there is no satisfactory authority. 
In a recent case where the defendant claimed under a void lease, it was 
held that by virtue of his possession for the statutory period he could not 
be ousted until the end of the term which the lease had attempted to give. 
Warren Co. v. Lamkin, 46 So. 497 (Miss.). The court did not consider 
the extent of the claim, but followed a former sud silentio decision,® and over- 
looked an earlier opposing dictum.? The defendant could not have been a 


disseisor, for a termor is possessed, not of the land, but of his term ;*° and a > 


disseissin involves an ouster from the freehold." And it has been held in the 
only other American cases on the point to be found, that possession with a 
claim under a void lease, as in the principal case, will not satisfy the stat- 
ute.? Again, although where a life estate is claimed there may be a dis- 
seissin,® possession under such a claim is not adverse.“* But a claim of a 
life interest with a belief that the remainder is in another who is not the true 
owner is sufficient.* Such a claim does dispute the fee of the owner, and 
those decisions can be reconciled with Justice Story’s often cited dictum 
that the claim of a fee is necessary for adverse possession.” 

This technical rule seems to be generally accepted, and, indeed, it has 
much in policy to commend it. But the purpose of the statute, to bar stale 
claims and so quiet title, might be better satisfied if the claim of the termor 
or life tenant were held to be sufficiently adverse. If it were so decided, the 


question would arise as to the extent of the estate thereby acquired. Estates . 


of less duration than a fee may be gained under the statute when an adverse 
possessor claims against the tenant of a life estate, since the remainderman 
has no right of entry until the termination of the particular estate.” Nowa 
disseisor always acquired a fee regardless of the extent of his claim;** but 
such a rule gives a wrongdoer more than he claimed, and operates harshly 
against a purchaser of the reversion. It would be sounder and more equi- 
table to give the possessor an estate commensurate with his claim, with the 
remainder over to the true owner. Despite the authority, most of which is 
dicta, much can be said therefore in support of the principal decision as 
more closely adhering to the spirit of the statute of limitations. 


® See Ballantine, Statute of Limitations, 19, 21. 
T Co. Lit. 153 b, 181 a. 
8 Brown v. Supervisors, 54 Miss. 230. 
® See Magee v. Magee, 37 Miss. 138, 152. 
10 Co. Lit. 330 b. 
1 Co. Lit. 153 b, 181 a. 
12 Sanders v. Riedinger, 19 N. Y. Misc. 289. This follows an earlier decision based 
on absence of a disseisin. Bedell v. Shaw, 59 N. Y. 46. 
18 It was said that entry under a mistaken belief of title in a life estate is not dis- 
seisin. See Com. Dig., Seisin, f. 3: 
7 Kan. 126, 
oard v. Board, L. R.9 Q. B. 48. See 18 HARV. L. REV. 381; 19 ibid. 
18 See Ricard v. Williams, 7 Wheat. (U. S.) 59, 107. stale ” 
17 Orthwein v. Thomas, 13 N. E. 564. 
18 Co, Lit. 296; 180 b. 
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RECENT CASES. 


ADVERSE POSSESSION — WHAT CONSTITUTES — CLAIM OF LEASEHOLD. — 
Under a void lease for a term of 99 years from the plaintiffs, the defendant 
was in possession during the period of the Statute of Limitations. He/d, that 
he cannot be ousted until the end of the 99 years. Warren Co. v. Lamkin, 46 
So. 497 (Miss.). See NorTEs, p. 138. 


BANKRUPTCY — PREFERENCES — EFFECT OF CLEARING HousE RULES. — 
The A bank, of the New York Clearing House, made clearances for the B bank, 
a non-member, under a contract in which the clearing house rules were incor- 
porated. Those rules provided that such an agreement between a member and 
a non-member should not be terminated without one day’s notice. The B bank 
became bankrupt, but checks on it presented through the clearing house the 
next day were paid by the A bank according to the agreement. Both the A bank 
and the drawers of these checks had notice of the bankruptcy. The A bank re- 
imbursed itself from the funds of the B bank deposited as security at the time 
of the agreement. The receiver of the B bank brought suit to recover this 
amount from the A bank. AHe/d, that he cannot recover. Davenport v. 
National Bank of Commerce, 112 N. Y. Supp. 291. 

In general a payment from the assets of an insolvent to particular creditors 
after or within four months before bankruptcy is improper, and may be set aside 
by the trustee. Chismv. Bank of Friars Point, 5 Am. B.R.56. But this rule 
does not apply where the payment is made for value. Cook v. Tullis, 18 Wall. 
(U. S.) 332. And a creditor who has previously obtained security may realize 
on it within the four months period. /m re Little, 110 Fed. 621. Likewise it 
seems that a person who, previously to the insolvency, has obtained security for 
payments which he then contracted to make for the bankrupt should be pro- 
tected, even if, by the previous contract, he is obliged to make such payments 
immediately before or after the bankruptcy. yttenberg v. Schefer, 131 Fed. 
313. It has been held, moreover, on facts substantially the same as those in 
the principal case, that the tripartite agreement between the two banks and the 
clearing house was valid so that the member bank was bound to pay checks 
on the non-member presented through the clearing house the day after the 
non-member’s bankruptcy, and was therefore entitled to reimburse itself from 
the securities it held. O’Brien v. Grant, 146 N. Y. 163. 


BANKRUPTCY — PRIORITY OF CLAIMS — WATER RENTS ENTITLED TO 
PRIORITY AS TAXES. — The trustees of a bankrupt mortgagor of realty 
took possession of the premises and collected rents for about a year. While 
they were in possession the city levied water rents, and by statute such rents 
were made a lien on the property. The mortgagee bought the property at fore- 
closure and sought a decree directing the trustees to apply the rents first to pay- 
ment of the water rents, then to payment of interest on the mortgage. /e/d, 
that he is entitled to the decree. Jn re Industrial Cold Storage and Ice Co., 
163 Fed. 390 (Dist. Ct., E. D. Pa.). 

Under the National Bankruptcy Act a trustee must pay all taxes owing by the 
bankrupt, including those which have accrued since the filing of the petition. 
In re Sims, 118 Fed. 356. There is a conflict of authority, however, as to whether 
rents charged by a city for the use of water are taxes within the meaning of 
the act. Springfield, etc., Ins. Co. v. Keeseville, 148 N. Y. 465 Fones v. 
Water Com'rs, 34 Mich. 273. They are not subject to the constitutional 
requirement as to uniformity. Wagner v. Rock Island, 146 Ill. 139. And when 
charged for water actually used they are valid, although established without 
notice to the person paying them. Szt/kman v. Water Com'rs, 152 N. Y. 327. 
But taxes are invalid unless there is a provision for a hearing. Re Trustees 
Union College, 129 N. Y. 308. Water rents are not a lien on the property. 
Chicago v. Northwestern, etc., Ins. Co. 218 Ill. 40. And when made so by 
statute are really liens for an indebtedness. See Fones v. Water Com’rs, supra. 
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They are in fact a price paid for a commodity, the obligation to pay resting on 
the promise of the owner implied in the taking of the water. Vreeland v. O’ Neil, 
36 N. J. Eq. 399. The better view, therefore, seems to be that water rents are 
not taxes, and should not constitute a prior lien on a bankrupt’s estate. 


BANKS AND BANKING — DEPOSITS — RIGHTS OF DEPOSITOR WITHDRAW- 
ING DEPOSIT DURING “ RuN.” — The petitioner, hearing rumors of its insol- 
vency, withdrew his deposit from the X bank. But on the assurance of the 
X bank’s officers that the bank was solvent he immediately returned the money 
and took drafts for the amount on the Y bank. In fact the X bank was in- 
solvent, though its officers did not know the fact. The drafts were not paid, 
the Y bank applying the fund on which they were drawn to the payment of 
notes of the X bank held by it and secured by collateral. He/d, that the peti- 
tioner is entitled to be subrogated to the rights of the Y bank in the collateral 
which it held. Livingstain v. Columbia Banking and Trust Co., 62 S. E. 249 

S. C.). 

, vias civil doctrine is that a payment to a depositor during a “run” on 
a bank is not a preference, provided the bank is continuing in business and the 
payment is made in the regular course thereof, even though the bank is insol- 
vent to the knowledge of its officers. Stone v. Jenison, 111 Mich. 592. Hence 
the money withdrawn by the petitioner in the present case was not impressed 
with a trust in favor of the bank’s general creditors. The drafts must therefore 
be regarded as issued for cash paid into the bank. But this does not warrant 
the relief given. For by the weight of authority the purchaser of a draft drawn 
by an insolvent bank has no priority over the general creditors against the 
funds on which the draft was drawn. Clark v. Toronto Rank, 72 Kan. t. 
Contra, Roberts v. Corbin, 26 la. 315. It is therefore submitted that the case 
falls within the rule that subrogation, being founded on equitable principles, 
should not be applied against the interests of persons having equities equal to 
that of the claimant. Cf Ex parte Reynolds, 68 S. C. 436. But see Living- 
stain v. Columbia Bank, 77 S. C. 305. 


BILLS AND NoTES — DOCTRINE OF PRICE v. NEAL— WHERE DEFENDANT 
IS NOT AN INNOCENT HOLDER FOR VALUE. — A person not disclosed forged 
a check payable to a city and without the defendant’s knowledge or request 
delivered it to the city in payment of improvement assessments on the defend- 
ant’s land. The drawee bank paid the check to an innocent holder for value 
and after discovery of the forgery sought to recover from the defendant. He/d, 
that the plaintiff may not recover. JZztle Guarantee and Trust Co. v. Haven, 
126 N. Y. App. Div. 802. 

It has long bees law that the drawee of a forged check who has paid the same 
to an innocent holder for value cannot recover from the latter. Price v. Neal, 
3 Burr. 1354. Not only has this much criticised rule been adopted as common 
law in this country, but it has also been made a part of the Negotiable Instru- 
ments Law. See N. Y. Laws of 1897, c.612,§112. ‘Though the principal case is 
professedly decided on the doctrine of Price v. Neal, it is difficult to see the 
application. This is not a case wherein “one of two innocent parties must 
suffer a loss in any event,’’ nor does it come within the reason of the rule that 
as between parties having equal equities the loss must rest where it falls.” 
See 4 Harv. L. REv. 297. hether an action for money paid to the defend- 
ant’s use would lie, the authorities seem doubtful. Aattlage v. Lewi, 6 N. Y. 
Misc. 150. However, it is submitted that a quasi-contractual remedy exists; 
for the defendant, if allowed to retain the fruits of the fraud without liability, is 
clearly unjustly enriched. 


BILLs AND NoTEs — FICTITIOUS PAYEE — THE NEGOTIABLE INSTRUMENTS 
Law. — A drew a check on the plaintiff payable to B, a real person, and forged 
C’s signature thereto. The plaintiff accepted the check. A then forged B’s 
signature as indorser after which the check passed in due course of business 
to the defendant who paid it.. The plaintiff paid the defendant, but on discover- 
ing the forgery sought to recover the amount paid. He/d, that the plaintiff may 
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recover. Zhe Trust Co. of America v. Hamilton Bank, 127 N. Y. App. 
iv. $15. 

The Negotiable Instruments Law provides that “the instrument is payable to 
bearer . . . when it is payable to the order of a fictitious or non-existing person 
and such fact was known to the person making it so payable.” See N. Y. Gen. Laws, 
c. 50,§ 28. In the principal case the instrument was made payable in name to 
areal person. But in this country the intention of the drawer determines the fic- 
titiousness of the payee. Shipman v. Bank, 126 N. Y. 318; Armstrongyv. Natl 
Bank, 46 Oh. St. 512. If the drawer intends that the name inserted as payee 
shall not represent any person who shall receive an interest in the check, 
the payee is fictitious. See Shifman v. Bank, supra. And the possibility of 
identifying such name with some ~~ person is of no consequence. PAéi/lips 
v. Mercantile Nat’l Bank, 140 N.Y. § } . The main case therefore seems cor- 
rect. The same result has been reached in England under the Bills of Exchange 
Act in a case involving exactly similar facts. Bank of England v. Vagliano Bros., 
[1891] A. C. 107. The New York statute to have avoided litigation on this point 
might have added the further clause: “or to a living person not intended to 
have any interest in it.” 


BROKERS — CUSTOMERS’ RIGHTS IN PROCEEDS OF STOCK WRONGFULLY 
REPLEDGED. — A delivered shares of stock to a broker for safe keeping; B 
pledged shares with him as collateral for advances ; the broker held shares pur- 
chased for C on margin. The broker pledged all the shares to D and then 
became insolvent. D, to satisfy his claim, sold all of A’s and some of B’s shares. 
Held, that A is entitled to have the stock of B and C sold and the proceeds 
applied in satisfaction of his claims against the broker. Matter of Mills, 
39 N. Y. L. J. 761 (N. Y., App. Div., May, 1908). See NOTES, p. 133. 


CONSTITUTIONAL LAW—CLAss LEGISLATION— DENIAL OF RIGHT TO 
CHALLENGE GRAND Jurors. — A New Jersey statute provided that any grand 
juryman over 65 years old might be challenged, but that such challenge must be 
taken before the impaneling of the grand jury. The defendant was convicted 
of a murder committed after the grand jury was impaneled. Two of its mem- 
bers were over 65 years old. He/d, that although the defendant was unable to 
challenge, his conviction is not a denial of equal protection of the laws. Lang 
v. New Fersey, 209 U. S. 467. 

Equal protection of the laws requires that all persons shall be treated alike 
in like circumstances. But classification based upon some real difference is not 
thereby prohibited. Accordingly, statutes allowing more challenges in large 
cities than elsewhere, or fewer challenges in the event of a struck jury, do not 
deny the equal protection of the laws. Hayes v. Missouri, 120 ; 
Brown v. New Fersey, 175 U.S. 172. Inthe principal case, if offenders are 
divided into two classes — those committing crime before and after the impanel- 
ing of the grand jury—there is certainly no discrimination within the classes. 
And a difference in time is one upon which classification for the more efficient 
administration of justice may reasonably be based. See State v. Fackson, 105 
Mo. 196. But according to the interpretation of the statute by the New Jersey 
court, there is no real classification; for the defendant had the same right, 
though not the same motive, as those who had committed offenses before the 
impaneling of the grand jury, to challenge before that time. State v. Lang, 68 
Atl. 210 (N. J.). Hence he has not been subjected to unfavorable discrimina- 
tion. It is upon this theory that the case may be most satisfactorily supported. 


CONSTITUTIONAL LAW—SEPARATION OF POWERS—JURISDICTION OF 
THE COURTS OVER CONTROVERSIES INVOLVING POLITICAL QUESTIONS. — 
The plaintiff brought an action in the courts of British India to establish his 
right to succeed to lands there situated as the rightful successor to the existing 
Rajah of an independent native state. He/d, that the court has no jurisdiction, 
since, the plaintiff's property right being merely contingent, thé court is really 
asked to determine the succession to the throne of a sovereign. Shamarendra 
Chandra Deb Barman v. Birenda Kishore Deb Barman, 12 Calcutta W. N. 
777 (Calcutta High Ct., May 21, 1908). See NoTEs, p. 132. 
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DAMAGES — MITIGATION OF DAMAGES — BENEFITS RECEIVED FROM THIRD 
Person. — A landlord broke his covenant to renew a lease on a certain date. 
The land was taken by eminent domain, but the tenant was allowed by the city 
which took it to remain for some time thereafter. He was finally evicted and 
sued for the breach of covenant. He/d, that in computing the damages the 

eriod during which the plaintiff had occupied as tenant of the city should not 
be excluded. Veiderstein v. Cusick, 126 N. Y. App. Div. 409. 

It is a general rule that the fact that the plaintiff has been compensated by a 
third person, wholly independently of the defendant, is not admissible in miti- 
gation of damages. It has been held, however, in actions to recover for loss of 
time and medical expenses, that if the plaintiff’s wages were not stopped and he 
was cared for in a free hospital, the damages should be proportionately reduced. 
Drinkwater v. Dinsmore, 80 N.Y. 390; Duke v. Mo. Pac. Ry.,99 Mo. 347. But 
the weight of authority is against these decisions. Pennsylvania Co. v. Marion, 
104 Ind 239; Nashville, etc., Ry. v. Miller, 120 Ga. 453. And in an action by 
a lessor for the lessee’s breach of a covenant to repair, evidence that the next 
tenant put the premises in good condition is not admissible in mitigation of 
damages. Appleton v. Marx, 191 N. Y. 81. The rule seems to be opposed to 
the principle that damages are imposed only to indemnify the plaintiff for the 
actual loss he has suffered, not to punish the defendant for the wrong he has 
done. It can be justified only on grounds of expediency. 


EASEMENTS — IMPLIED GRANT AND RESERVATION — LIGHT AND AIR. — 
A owned two adjacent lots, one vacant, the other occupied by a building. He 
conveyed the latter to B, and later conveyed the former to fa Held, that on 
the conveyance to B there arose by implied grant an easement of light and air 
over the vacant lot. Fowler v. Wick, 70 Atl. 682 (N. J., Ct. Ch.). 

Whether a grant of an easement of light and air will be implied is a contro- 
verted question in this country. The principal case follows the well-settled 
English rule that such implication will be made from the grant of a house having 
windows overlooking land retained by the grantor. Palmer v. Fletcher, 1 Lev. 
122. See Allen v. Taylor, 16 Ch. D. 355. In some states in this country the 
doctrine has been entirely repudiated, no such easement being allowed unless 
by express grant. Keats v. Hugo, 115 Mass. 204. Other states make the impli- 
cation only on the strictest necessity. odinson v. Clapp, 65 Conn. 365. Still 
others apply a less rigorous rule of necessity. See 7urner v. Thompsoh, 58 Ga. 
268. With the exception of Maryland, New Jersey seems to be the pe." yp 
diction where the English rule is fally recognized. /Janes v. Jenkins, 34 Md. 1. 


EsTopPpEL— EsToPpPEL BY DEED — EFFECT OF JUDGMENT L1EN.— A debtor 
against whom there existed a valid judgment lien gave a warranty deed of land 
which he expected to inherit. The land subsequently descended to him. He/d, 
that the grantee in the conveyance takes the property subject to the judgment 
lien. Bliss v. Brown, 96 Pac. 945 (Kan.). See NoTEs, p. 136. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND DUTIES — 
RIGHT OF SET-OFF AGAINST LEGATEES oR HEIRS. — The defendant was 
a beneficiary under the will of A and the residuary legatee under that of B. A 
debt due from B to A was barred by the Statute of Limitations. The trustees 
of A’s estate took out a summons to determine the question of the defendant’s 
liability to the estate. Afe/d, that the defendant must bring into account the 
amount of the debt, as against his share of the testator’s estate. Jn re Bruce, 
98 L. T. R. 834 (Eng., Ch. D., April 2, 1908). 

It is settled in England that if a beneficiary is indebted to the estate, but the 
debt is barred by the Statute, the executor can retain the amount of the debt, 
on the theory that the beneficiary already holds part of the assets to which he 
is entitled. Jn re Akerman, [1891] 3 Ch. 212. This doctrine is questionable, 
but the principal case goes much further ; for here the pega: oro owed site 
to the estate. He had never received any of the assets to which he was entitle 
and therefore the application of the rule breaks down. A prior English case ex- 
Pressly recognizes this necessity for a debt; for it was held that a loan from the 
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testator to a legatee, a married woman, which she was morally though not legally 
bound to repay, could not be set off against her legacy. Jn re Wheeler, [1904 
2 Ch. 66. The present decision can be supported, if at all, only on the groun 
that it would be unconscionable for the beneficiary to take his share of the estate 
without accounting for the debt. 


EXTRADITION — INTERNATIONAL EXTRADITION — RETROACTIVE TREATY. 
The defendant, having committed bribery in Ohio in 1906, fled to Ontario. 
The Ohio authorities demanded his return under the treaty between Great 
Britain and the United States. This treaty was not ratified until 1907, but it 
provided that there might be extradition for bribery committed since 1889. 
Held, that the defendant may be extradited. Re Cannon, 12 Ont. W. Rep. 171. 

A fugitive from the justice ot one country is not guaranteed an asylum in any 
other country. Ker v. Jilinois, 119 U. 4 436. Extradition, therefore, is a 
mere form of procedure which deprives him of no substantial right. Accord- 
ingly it is not a form of punishment within the meaning of the United States 
constitutional provision against ex post facto laws. Duncan v. Missouri, 152 
U. S. 377. And in the United States it seems settled that an extradition treaty 
operates retroactively unless it contains a provision expressly declaring that it 
shall not apply to crimes committed prior to its conclusion. Jn re De Giacomo, 
12 Blatchf. (U. S.) 391. A fortiori’ the defendant is liable to be extradited 
where the parties to the treaty, as in the one under consideration, clearly in- 
tended it to have a retroactive effect. 


Goop WILL— BASIS OF VALUATION ON DISSOLUTION OF PARTNERSHIP. — 
A retiring partner demanded an accounting for his share in the firm assets, 
including the = will, from the surviving partner who had taken over the 
entire assets of the firm and continued the business under the oldname. Held, 
that the defendant must account for salable value of the good will at the time 
of dissolution on the basis that either partner has a right to carry on a new 
business of the same kind and to solicit trade from customers of the old firm. 
Moore v. Rawson, 85 N. E. 586 (Mass.). 

When a partnership business has been sold under bankruptcy proceedings, the 
law of both England and this country allows either partner to set up a new busi- 
ness of the same kind and to solicit trade from the customers of the old firm, 
and the value of the good will is estimated accordingly. Wadker v. Mottram, 
19 Ch. D. 355; Hutchinson v. Nay, 187 Mass. 262. When, however, there is 
a voluntary sale by one partner of his interest in the business, the English law, 
though it allows the seller to set up a new business of the same kind, prohibits 
him from soliciting the patronage of the customers of the old firm and the courts 
assess the good will on this basis. Zvego v. Hunt, [1896] A. C. 7. Inthe case 
of a sale of the good will on dissolution of a partnership the English courts apply 
the rule in voluntary sales. Jn re David and Matthews, [1867] 1 Ch. 378. But 
in the principal case the rule in sales under bankruptcy proceedings was applied. 
It is submitted that the sale was essentially voluntary, and that therefore the 
English view should have been followed. 


HaBeEas Corpus — PARENT’S RiGHT TO WRIT DISCHARGING INFANT SON 
FROM ARMyY.—A parent sued outa writ of habeas corpus to secure the discharge 
of his infant son from the army under R. S. U. S. § 1117, which provided that 
“no person under the age of twenty-one years shall be enlisted or mustered into 
the service of the United States without the written consent of his parents or 
guardian.” After the writ had issued the infant was arrested and charges were 
instituted against him for fraudulent enlistment. /7e/d, that the writ should be 
dismissed. Ex parte Lewkowitz, 163 Fed. 646 (Circ. Ct., S. D. N. Y.). 

The enlistment of an infant over sixteen years of age is binding upon the 
infant himself, but voidable at the option of the parent or guardian. Jn re 
Morrissey, 137 U. S. 157. If the infant has been sentenced by court martial, 
he will not be released on the petition of his parent or guardian. /n re Dowd, 
go Fed. 718. Nor will he be released if a court martial has obtained jurisdiction 
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of the cause before such petition. J re Miller, 114 Fed. 838; Jn re Scatt, 
144 Fed. 79. But it has been held that where the arrest is made and charges 
are preferred after the petition, a writ of habeas corpus should issue. Ex parte 
Houghton, 129 Fed. 239. See /n re Carver, 103 Fed. 624. A number of cases, 
however, hold that, when an arrest has been made and a writ has issued, if 
charges are later preferred agaipst the infant before the final hearing, the writ 
should be discharged. United States v. Reaves, 126 Fed. 127; Jn re Carver, 
142 Fed. 623. On principle these cases seem indistinguishable. In both cases 
proceedings were pending, but in neither had the court martial obtained juris- 
diction when the petition was filed. The principal case seems right, therefore, 
in holding that the latter cases practically overrule the former ; the practical 
result reached seems desirable. 


INDEMNITY — ToRT COMMITTED AT ANOTHER’S REQUEST. — The defend- 
ant, a stockbroker, identified a woman at the plaintiff bank as the owner of 
certain stock, receiving only a nominal fee for his trouble. He had good rea- 
son for thinking her to be the owner, but she was in fact a fraudulent imperso- 
nator. At her order the bank registered a transfer of the stock, which it was 
later compelled to make good to the true owner. He/d, that the defendant is 
bound to indemnify the plaintiff as having impliedly requested the transfer. 
Bank of England v. Cutler, [1908] 2 K. B. 208. See NOTEs, p. 131. 


INJUNCTIONS — ACTS RESTRAINED — CONTRACT IN RESTRAINT OF TRADE. 
The plaintiff and the defendant, practicing dentists, entered into a contract 
whereby the defendant agreed not to practice a certain method of extracting 
teeth in Philadelphia for ten years. The plaintiff filed a bill to enjoin the 
defendant from so practicing. He/d, that although the contract is at law, 
the plaintiff is not entitled to an injunction. Zhomas v. Borden, és Leg. Int. 
404 (Pa., Dist. Ct., July 31, 1908). 


Equity frequently refuses an injunction on the ground that it would work an 
injury to the public. Valparaiso v. Hagen, 153 Ind. 337. See 22 HARV. L. 
REv. 61. But this doctrine seems never to have been applied to the case of a 
contract in restraint of trade admittedly good at law. The logical reason for 


this is that any unreasonable restraint of trade renders a contract invalid. 
Nordenfelt v. Maxim, etc., Co., [1894] A. C. 535. If the contract is valid, it 
follows that it does not unreasonably restrain, and therefore equity should not 
on this ground refuse to enjoin a breach. It is clear that physicians may be en- 
joined from sg agreements not to practice in a certain vicinity. Wz/kinson 
v. Colley, 164 Pa. St. 35; Beatty v. Coble, 142 Ind. 329. But here it was con- 
tended that the agreement tended to give the plaintiff a quasi-monopoly on this 
particular method of extracting teeth. The court ruled that there can be no 
equitable right to a monopoly in the means of relieving human suffering. This 
doctrine, if followed to its logical conclusion, would preclude equity from pro- 
tecting patents on surgical instruments and medicines. Clearly that is not law. 
Farbenfabricken of Elberfeld Co. v. Harriman, 133 Fed. 313; Rowley v. 
Koeber, 135 Fed. 363. 


INSURANCE — RESCISSION OF CONTRACT FOR FRAUD. — The plaintiff was 
induced to continue a policy of life insurance by the fraudulent representations 
of the insurer’s agent. edd, that on discovering the fraud the plaintiff can 
rescind, and recover the full amount of the premiums paid. Kettlewell v. 
Refuge Assurance Co., 24 T. L. R. 216 (Eng., Ct. App., June 10, 1908). See 
NOTES, p. 134. ; 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — EFFECT 
ON JURISDICTION OF TERRITORY’S BECOMING STATE.—A complaint was 
filed before the Interstate Commerce Commission stating that the defendant 
maintained an unreasonable rate on shipments between two towns and asking 
that the rate be made reasonable for the future and that the complainant be 
awarded damages on past shipments. Thereafter the territory within which 
both towns lie was admitted into the Union as a state. Ae/d, that the Commis- 
sion has no jurisdiction, not only as to regulating the rate for the future, but also 
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as to awarding damages for past shipments. Hussey v. Chicago, Rock Island, 
& Pacific R. 13 C. Rep. 366. 

In general, a court which has once obtained jurisdiction over a case cannot 
be deprived of it by a subsequent change of circumstances. Culver v. Wood- 
ruff County, § Dill. (U. S.) 392. But, if the legislative act under which the 
court has jurisdiction is repealed during the action, the court loses power to 
pronounce judgment. Railroad Co. v. Grant, 98 U.S. 398. The organization of 
a territory into a state ordinarily repeals federal laws existing as to that territory. 
Ames and Duff v. Colorado Central R. R., 4 Dill. (U.S.) 251. In the principal 
case it is clear that the Commission lost jurisdiction to regulate the rate in ques- 
tion forthe future. But the repeal of the jurisdiction of a court must be express 
or necessarily implied. See Pratt v. Atlantic & St. Lawrence R. R., 42 Me. 
579. And it is not entirely clear that the organization of the territory into a state 
necessarily implied the loss of the commission’s jurisdiction to award damages 
for shipments already made. The case goes on the ground that the Commission 
was not authorized to interfere with a rate unless such action would tend to 
establish the uniformity of the rate. 


LANDLORD AND TENANT — CONDITIONS AND COVENANTS IN LEASES — 
ASSIGNMENT BY SALE UNDER LEGAL Process. — The plaintiff gave a lease 
with a condition of re-entry if the lease should be assigned or the lessee’s inter- 
est sold under execution or other legal process. At the lessor’s request the 
court appointed a receiver for the lessee and ordered him to sell the leasehold. 
He sold without covenants to one who became bankrupt. The trustee in bank- 
ruptcy applied to the court for an order to sell the leasehold. He/d, that the 
trustee may sell without forfeiting the term. Gazlay v. Williams, 210 U. S. 41. 

In order to prevent a forfeiture courts of law will construe strictly a condition 
provided to work one. Riggs v. Pursell, 66 N.Y. 193. Accordingly in the 
absence of collusion amounting to fraud a transfer by operation of law is not 
regarded as violating a condition against assignment. Doe v. Carter,8 T.R. 
300; Jn re Bush, 126 Fed. 878. Furthermore the court seems justified in hold- 
ing that the involuntary transfer to the trustee was not a sale under legal pro- 
cess. And the trustee in bankruptcy should not be bound by a covenant or 
condition against assigning; for the property came to him for that purpose. 
See Doe v. Bevan, 3 M. & S. 353. It is not clear whether the court considers 
applicable to this case the rule that a condition not to alien without license is 
terminated by the first license. Dumpor’s Case, 4 Co. 119d. See 12 HARV. 
L. REv. 272. It seems very doubtful whether the rule applies; for the lessor 
expressly stipulated that the land be sold with the old covenants. If, however, 
there was a license sufficient to satisfy the rule, it was unnecessary for the court 
to construe the lease; for the condition would be terminated forthwith. See 
20 HARV. L. REV. 420. 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES— 
SEVERANCE OF REVERSION. — The plaintiff leased to A with a condition pro- 
viding for re-entry for failure to cultivate. The defendant through eminent do- 
main proceedings received a conveyance of the reversion of part of the land and 
an assignment of the entire leasehold. The plaintiff claimed the right of re-entry 
for failure to cultivate. He/d, that he is entitled to re-enter. Piggott v. Middle- 
sex County Council, 125 L. T. 337 (Eng., Ch. D., July 24, 1908). 


A grantee of omy of a reversion is not allowed to enforce against the lessee 
a condition in the lease concerning the land. Mitchell v. M’Cauley, 20 Ont. 
App. 272. A severance of the reversion destroys the condition, and so even 
the grantor’s right tosue. Knight's Case,5 Co. 55b. An early case established 
an exception in cases where the severance is ‘‘ by descent, eviction or act of 
law,” as opposed to an act of the parties. Wanter’s Case, Dyer 308b. The main 
case in holding a severance by eminent domain an act of law within the excep- 
tion reaches a just result. It was thought the reason for the general rule lay 
in the fact that otherwise two suits might be brought against the lessee. Ac- 
cordingly, when this possibility was destroyed by a grant of part of the reversion 
to the lessee, a second exception was made. Hyde v. Warden, 3 Ex. D. 72. 
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This reasoning, however, is erroneous; for it would apply to covenants, and yet 
covenants pass with part of the reversion. Twynam v. Pickard, 2 B. & Ald. 
105. The true basis for the rule is the law’s hostility to a forfeiture. 


LEGACIES AND DEvisES — LAPSED BEQUESTS AND DEVISES — PROVISION 
TO CANCEL A Bonp. — A husband and wife joined in a mortgage bond to X. 
X, for the purpose of benefiting the wife, made a provision in her will cancelling 
the mortgage. The wife predeceased X. He/d, that the husband is bound on 
the mortgage. Simmons’ Estate, 65 Leg. Int. 406 (Dist. Ct., Pa., July 7, 1908). 

A provision in a will cancelling the legatee’s obligation on a bond given to the 
testator lapses on the legatee’s predecease of the testator. TZoplis v. Baker, 
2 Cox Ch. 118. Nor will the fact that there is a surviving co-obligor prevent 
a lapse, if that co-obligor is not an object of the testator’s bounty. Maitland v. 
Adair, 3 Ves. Jr. 231; /zon v. Butler, 2 Price 34. These decisions are in 
direct support of the — case, since the cancellation of the bond was con- 
strued as a legacy to the wife. One case has been found, however, which holds | 
that a provision in a will to cancel a bond does not lapse on the legatee’s pre- 
decease. Szbthorp v. Moxton, 1 Ves. 48. But that case proceeds on the ground 
that it was the testator’s intent to benefit the legatee’s family. The correctness 
of the decision is very doubtful, for the members of the family are practically 
’ made beneficiaries without being mentioned in the will. See Zoplis v. Baker, 
supra. Whatever its merits, it does not affect the present case, for here the 
sole intent of the testatrix was to benefit the wife. 


MORTGAGES — FORECLOSURE — PROVISION FOR ACCELERATION OF DEBT. 
A oe provided that upon a default of thirty days in the payment of in- . q 
terest the mortgagee might elect to treat the whole debt as due. The mort- 
gagor was not actually insolvent, but his affairs were placed in the hands of 
temporary receivers. The interest became due and the receivers allowed it to 
remain unpaid thirty days. The mortgagee thereupon sued to foreclose, but 
the mortgagor, having resumed business on the discharge of the receivers, ten- 
dered the interest due. He/d, that the mortgagee is not entitled to foreclose. 
Smith v. Lamb, 59 N. Y. Misc. 568. 
A provision of this kind is generally held not to be in the nature of a penalty 
or forfeiture, but to be valid and enforceable in equity as at law. Pézer v. 
Herzig, 120 N. Y. App. Div. 102; Mobray v. Leckie, 42 Ind. 474. Nor will 
the tender of interest due bar the mortgagee’s right to foreclose. Swearingen v. 
Lahner, 93 la. 147. Equity, however, will refuse its aid where the enforcement 
of such a clause would be unconscionable. Accordingly, when the mortgagee 
has contributed to the default he cannot enforce the stipulation. De Groot v. 
McCotter, 19 N. J. Eq. 531; and see Pizer v. Herzig, supra. And although the 
mere ah Pe of the mortgagor is no excuse, an honest mistake is ground 
for relief. Lynch v. Cunningham, 6 Abb. Pr. (N. Y.) 94; Martin v. Melville, 
11 N, J. Eq. 222. The facts here present a much stronger case for equitable 
relief. The court in the exercise of the sovereign power of the state has, j 
by disabling the mortgagor from performance, caused the default. Similar cir- i 
cumstances have been held to excuse the non-performance of contracts. Mal q 
comson v. Wappoo Mills, 88 Fed. 680. Contra, Bolles v. Crescent Drug & 
Chemical Co., 53 N.J. Eq. 614. As it was not shown that the mortgagor would 
suffer by losing his right to foreclose, the decision accomplishes complete 
justice. 


MUNICIPAL CORPORATIONS — ASSESSMENT FOR LOCAL IMPROVEMENTS — 
VARIANCE FROM CONTRACT AS DEFENSE. — A city council could provide for 
street improvements only through an ordinance. An ordinance was passed or- 
dering the entire street on which the defendant’s property abutted to be paved q 
with brick except that a ten-foot strip was to be paved with crushed granite. | 
A contract in conformity with this ordinance was made, but it was later altered : 
to the extent that the whole street was paved with brick. A subsequent ordi- | 
nance purported to ratify the improvement as so completed, and an assessment F 
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ordinance was passed. The defendant refused to pay his assessment. Held, 
that he is not liable. City of Lexington v. Walley, 109 S. W. 299 (Ky.). 

A substantial variance from a contract for city improvements will invalidate 
an assessment therefor. Scranton Sewer, 213 Pa. 4. The improvement is 
then regarded as if made without the authorizing ordinance required by statute as 
a public safeguard. City of Excelsior Springs v. Ettenson, 90 S. W. 701 (Mo.). 
It is usually no defense that the work was not done strictly according to speci- 
fications, where the proper authorities have accepted it, but this rule does not ap- 
ply so as to permit a city to accept an improvement essentially different from the 
one contracted for. Gage v. People, 193 Ill. 316. Nor could a subsequent ordi- 
nance ratify the work so as to validate the assessment ; otherwise that which had 
to be done by ordinance could in effect be accomplished without that formality. 
Hubbell v. Bennett, 130 la. 66. But to require literal compliance in every re- 
spect where there has been an honest endeavor to perform the contract would 

low the assessment to be avoided on technical grounds. See Lindsey v. Braw- 
ner, 97 S.W.1 (Ky.). Such a course is as open to objection as permitting the 
city to accept a totally different improvement. Whether in the case considered 
there was a substantial variance is doubtful. Cf City of Lowell v. Hadley, 49 
Mass. 180. 


NUISANCE — EQUITABLE RELIEF — BILL AGAINST PUBLIC NUISANCE BY . 
INDIVIDUAL. — The defendant, a riparian owner on New York Bay, erected a 
pier. The complainant, although he showed no special damage, prayed that 
the defendant be enjoined from nee the public right of way between high 
and low water mark. edd, that the complainant is not entitled to an injunction. 
Barnes v. Midland Railroad Terminal Co., 126 N. Y. App. Div. 435. See 
NOTES, p. 137. 


PRESCRIPTION — ACQUISITION OF RIGHTS.— PRESCRIPTIVE DAMAGE. — The 
plaintiffs sought to enjoin the defendant from causing sewage to pass over their 
oyster beds, alleging as ——- that the sale of their oysters had been recently 
rohibited. The defendant relied on a prescriptive right, proving that sewage 
ad been so passed during the statutory period. He/d, that the injunction should 

a pagal “aug v. Faversham Corporation, 72 J. P. 404 (Eng., Ch. D., 
une 23, I le 

In general a natural right is not invaded unless some actual damage is suf- 
fered. Sturges v. Bridgman, 11 Ch. D. 852. An exception is made in the case 
of water rights, in which any sensible diminution gives a right of action. Roberts 
v. Gwyrfai District Council, [1899] 1 Ch. 583. A prescriptive right to commit 
a nuisance has been acquired when no actual damage was suffered during the 
statutory period. Dana v. Valentine, 5 Met. (Mass.) 8. The prerequisite 
right of action involved in this doctrine is based on either of the fallacious views, 
that an action must be given to prevent the acquisition of a prescriptive right, 
or that damage, though not yet actual, may be assumed to exist because of a 
possible prospective alteration in the use of the property. See Farly v. Gate 
City Gaslight Co., 105 Ga. 323; Ruckman v. Green, 9 Hun (N. Y.) 225. The 

eneral adoption of this rule would entail a constant watchfulness by landowners 
be possible future damage and much accompanying litigation. And in the ab- 
sence of such caution prescriptive rights would so multiply as to impair seriously 
the development of property. This rule, not at all established in this country, 
the English courts wisely refuse to follow. 


PROPERTY — LANDLORD AND TENANT — SURRENDER BY DELIVERY OF 
Keys. —A landlord accepted the keys from a tenant who left before the end 
of his term, but specified that it was only for the purpose of re-letting for the 
tenant’s benefit. He advertised at an increased rental and contracted for ex- 
tensive alterations to be made at once. He later sued for the rent due after 
the tenant had vacated. Held, that the tenant is not liable. Jn re Schomacker 
Pianoforte Mfg. Co., 163 Fed. 413 (Dist. Ct., E. D. Pa.). 

A mere delivery of the keys by the tenant to the landlord does not work a sur- 
render of the term. Vewton v. Speare Co., 19 R. I. 546. But it is settled that 
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a delivery of the keys and an unqualified acceptance by the landlord do amount 
to a surrender. Doddv. Acklom, 6 M. & G. 672. The general rule is that if 
the landlord’s acts are inconsistent with the existence of the particular estate 
he is deemed to have accepted the tenant’s offer to surrender. See 22 HARV. 
L. Rev. 55. Thus where a landlord lets the vacated premises to a third person 
without the tenant’s assent there is a surrender by operation of law. Gray v. 
Kaufman Co., 162 N. Y. 388. And when he enters and makes alterations, the 
term is surrendered. McKellar v. Sigler, 47 How. Pr. (N. Y.) 20. In the 
principal case the landlord’s intention in fact was not to rent the premises for 
the tenant’s benefit, but, by making alterations during the continuance of the 
term, so to improve the house that it would command a higher rental in the 
future. Such a position is inconsistent with the relation of landlord and tenant 
and ends the tenant’s liability for rent. Duy v. Day, 42 Mo. App. 638. 


WAGERING CONTRACTS — RENEWED PROMISE TO Pay FOR NEw Con- 
SIDERATION. — The defendant gave the plaintiff a check on a gambling debt. 
After part — the defendant promised to pay the balance, if the plaintiff 
would hold over the check and not publish him as a defaulter. Hed, that the 
plaintiff can recover on the new contract. Hyams v. Stuart King, [1908] 2 K. B. 


Not publishing the defendant as a defaulter is new and sufficient consideration. 
See 8 Harv. L. REv. 27; 12 2d. 515. But an obligation arising out of an illegal 
transaction, even though for new consideration, will not be enforced between 
the same parties, if the plaintiff requires the aid of the original transaction to 
make out his case. See Gray v. Hook, 4 Comst. (N. Y.) 449. Accordingly, in 
America, where a wagering contract is regarded as both void and illegal, an 
agreement to settle it for new consideration on a new basis is invalid. ver- 
ingham v. Meighan, 55 Wis. 354. The principal case ought to be similarly 
decided, if the original transaction were clearly illegal. See Simpson v. Bloss, 
7 Taunt. 246. But wagering contracts were valid at common law. The English 
statute makes them void, but not illegal. Fitch v. Jones, 5 E. & B. 238. Hence 
there is no taint of illegality to carry over to the new contract, even though it 
arises out of the original void transaction. Upon the assumption that the 
first transaction is merely void, the case is ry ene and follows previous 

q. 471; Jn re Browne, [1904] 


English decisions. Budd v. Yelverton, L. R. 9 
2 K. B. 133. ; 


WASTE — PERMISSIVE WASTE — WHETHER TENANT FOR YEARS LIABLE 
FOR TREBLE DAMAGES.— A tenant for years was guilty of permissive waste. 
Held, that he is not liable for treble damages. Rimoldi v. Hudson Guild, 
59 N. Y. Misc. 480. 

At common law an action of waste only lay against tenants in by act of law. 
2 Co. Inst. 299. To protect the inheritance against the waste of tenants in 
by act of the parties, the Statute of Marlbridge was passed in 1267 providing 
that termors should not “do or make waste.” 52 Hen. III, c. 23. That prov- 
ing inadequate, the Statute of Gloucester in 1278 enacted that one guilty of 
waste should forfeit his term and pay treble damages. 6 Ed.I,c.5. These 
ancient statutes are a part of the common law of this country. Sackett v. 
Sackett, 8 Pick. (Mass.) 309. In many states they have been re-enacted. See 
N. Y. Code Civ. Proc. § 1655. Prior to these statutes waste was recognized in 
the law as an injury to the inheritance resulting from acts of either commis- 
sion or omission. See Moore v. Townshend, 33 N.J. L. 284. The statutes 
did not create new kinds of waste, but gave a new remedy for the old wastes. 
See 2 Co. Inst. 145. Consequently it has been held that to “do or make waste” 
includes permissive as well as voluntary waste. Robinson v. Wheeler, 25 N. Y. 
252. And by the weight of authority a tenant for years is liable in full damages 
for permissive waste. Mewdold v. Brown, 44 N.J. L. 266. It is, therefore, 
difficult to support the principal case. See Coke v. The Champlain Transfor- 
tation Co., 1 Den. (N. Y.) 91. 
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BOOKS AND PERIODICALS. | 
I, LEADING LEGAL ARTICLES. 


THE Nature OF A Banx’s INTEREST IN Paper DEPOSITED FOR Dis- 
. COUNT OR COLLECTION. — There has been a growing tendency to hold that 
q a bank is not a holder in due course of negotiable paper deposited for dis- 
{ count or collection. Some of the older cases held that the bank became a 
q holder in due course, because the depositor had no right to recall a check 
so deposited. These are condemned in a recent article on the ground that 
q there is lack of consideration, since the bank gives nothing but a mere 
q crediting with the right to draw immediately, and that until the bank pays 
a out something on the paper, or gives up securities for it, or in some other 
: way furnishes substantial value, it cannot be considered the owner. When 


4 Is a Bank the Bona Fide Owner of a Check Left for Deposit or Collection, 
q es, 50 U. PTL. Rev. 375 (June, 1908). more re- 


cent decisions prima facie support the author’s contentions in the casé_o 


notes, But he prevallinp’ as to chec Mr. Bolles 
: repudiates this distinction. and maintains that in either case if the depos- 
q itor i an the amount of the instrument_no 
{ title should pass, but if less the b uld own, either absolutely or 


€ extent of its lien. 
e test suggested seems unsatisfactory. The question can be better 
settled by an analysis of the true relationship which arises when indorsed 
negotiable paper is deposited for discount or collection. The cases hold 
that where such paper is deposited for collection the interest of the deposi- 
tary bank is inferior to the depositor’s, and that the bank to which the paper 
ig sent for collection gets no better right than the depositary bank.’ These 
principles are often expressed by saying that neither of the banks gets “ title” 
to the paper. Yet the courts hold that a dona fide purchaser from either 
owns outright, and free from previous equities.? —The cases can be recon- 
ciled on the theory either of agency and subagency, or of trusts. The latter 
seems preferable. On indorsement to the depositary bank for collection 
the legal title passes, since indorsement is the mode of transferring title to 
negotiable paper, whether to a bank or an individual.* But the bank is to 
hold the legal title, not for its own benefit, but for the depositor’s. When 
the depositary bank indorses to the collecting bank, the latter thereby gets 
the legal title, which it must hold in trust for the depositary bank, and the 
latter in turn holds the equitable claim so created in trust for the depositor.‘ 
When the former collects the money it will, according to the recognized 
custom of bankers, simply owe the depositary the amount. The depositary 
then holds this legal claim in trust for the depositor. When the banks 
settle inter se, the trust disappears, and the depositary bank becomes a 
simple debtor of the depositor.6 The same principles apply to the case 


1 Meridian First Nat’l Bank v. Strauss, 66 Miss. 479 ; Commercial Bank v. Marine 
Bank, 1 Abb. App. Dec. (N. Y.) 405. 

2 See Cody v. City Nat’l Bank, 55 Mich. 379. 
: ‘ 8 Giles v. Perkins, 9 East 12. See Ames, Cas. Trusts, 2 ed., 11, 12; 20 Harv. L. 
EV, 232. 

* Cf 13 Harv. L. Rev. 143. See Ames, Cas. Trusts, 2 ed., 17, 18. 

5 Commercial Bank v. Armstrong, 148 U. S. 50; Richmond First Nat’l Bank 2. 
Davis, 114 N. C. 343. See 15 Harv. L. REv. 79; 9 sid. 428. 
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of a deposit of a note or check for discount. The bank gets the legal title 
by the indorsement.* From. first to last the results are founded on the 
proposition that by indorsement of the paper the legal title passes. This 
has nothing to do with the amount of other funds of the depositor held by 
the depositary. Whether the latter is a dona _fide purchaser is therefore not 
a question of legal title, but of consideration. And an examination of the 
cases discussed in the principal article will show that the latter is the real 
bone of contention.’ 


The giving of credit to the depositor in such a case is really a promise by 
the bank to pay out money to him at his call. It is supported by goo 
“consideration, namcly, the receipt of the title to the paper and seems ore 
_part of av is difficult to see why one who has thus becgme 
bound to do a thin ha HOt given’ as THUCH as one who has actually 
~dorresomething.” the courts, however, do n ly take this view, ~ 
and the majority are t € inclined to hold that the depositary bank ~ 


bona UNtess it give consideration other 
Edit to the amount of the proceeds of the paper.” 


THE PREFERENCE GIVEN TO THE LEGAL ESTATE OVER THE EQUITABLE. — 
Probably no rule of law which has to deal with cases where one of two inno- 
cent parties must inevitably suffer can hope to give entire satisfaction. In 
a recent article Mr. Edward Jenks criticizes the rule that a conveyance of 
the legal title to a purchaser for value without notice cuts off prior equities. 
The Legal Estate, 24 L. Quar. Rev. 147 (April, 1908). The doctrine criti- 
cized is established by authority,’ and the article amounts to a suggestion that 
the law should be changed. 

The author regards this rule as an instance of undue preference for the 
legal estate over the equitable. He mentions other instances, such as the 
refusal of courts to allow the equitable owner the right to possession, and 
the differences in form between conveyances of legal estates and convey- 
ances of equitable. The author also maintains that the doctrine of tacking 
is another unfortunate result of such preference, and goes on to show that 
historical reasons, such as the requirement of public services and other bur- 
dens from the one seised, and the notoriety of transfers by seisin, which jus- 
tified this preference originally, no longer exist. 

If a trustee in breach of trust conveys the ves to a purchaser for value 
without notice, the purchaser is protected; but if the trustee merely con- 
tracts to convey the ves to such purchaser, the cestué is protected. Mr. 
Jenks thinks the accident of the purchaser’s having acquired the legal title 
turns the decision without affecting the merits and therefore that the prefer- 


6 Burton v. United States, 196 U. S. 283; Cragie v. Hadley, 99 N. Y. 131. 

T See Dykman v. Northbridge, 80 Hun (N. Y. ) 258; City Deposit Bank v. Green, 
130 Ia. 384; Lancaster Nat’l Bank v. Huver, 114 Pa. 216. 

8 Parker v. Crittenden, 37 Conn. 148. This principle has been applied to promises 
of marriage. Smith v. Allen, 5 Allen (Mass.) 454; and to a few other transactions. 
Ex Parte Golding, 13 Ch. D. 628; West v. Williams, 134) 1 Ch. 488. Contra, 


Eversdon v. Mayhew, 65 Cal. 163; Dean v. Anderson, 34 N. J. Eq. 496. 

§ Central Nat’l Bank v. Valentine, 18 Hun (N. Y.) 417; Albany County Bank v. 
People’s Ice Co.,92 N. Y. App. Div. 47, 55; Manufacturer’s Nat'l Bank v. Newell, 
71 Wis. 309; Citizens’ State Bank v. Cowles, 180 N. Y. 346. 


1 Lea vw. Copper Co., 21 How. (U. S.) 493. 
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ence for the legal estate is purely arbitrary. In reality it is founded on a 
different and quite fundamental principle, namely, that equity will take noth- 
ing from an innocent purchaser for value.?_ And this, it seems, should apply 
to equitable interests, as well as to legal.* In the cases referred to, where 
the trustee has committed a breach of trust, and the purchaser has acquired 
the legal title, the court must decide whether it shall take from him some- 
thing acquired for value and in good faith; but if he has not acquired the title, 
the court must decide whether it shall help him to get it, when that can be 
done only by ordering the trustee to commit a further wrong. These ques- 
tions are hardly so similar that a distinction made between them can be 
called arbitrary. Moreover it is doubtful whether the situation would be im- 
proved by the adoption of Mr. Jenks’ suggestion, that the cestuz bear the 
loss in every case, or that the loss be divided equally between him and the 
purchaser. It would not be just for the cestud to bear the loss in all these 
cases indiscriminately. It is true the trustee is the apparent owner, and 
one who acquires title from him for value without notice should be protected 
against the cestuz. But one who pays the trustee without getting title stands 
in no better position than the cestuz. In fact his position is worse, because, 
unless he gets the legal title he gets nothing, for the equitable interest is in 
the ces¢uz, and the trustee cannot convey it away. It follows that the author’s 
suggestion that the loss be borne equally by the cestué and the purchaser 
would in every case be unjust to one or the other. The present rule seems 
as just as circumstances permit, and is likely to stand. 
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TION TO MARITIME WARFARE. Simeon E. Baldwin. A translation of Professor 
Renault’s admirable report to the Second Peace Conference. 2 Am. J. of Int. L. 
295. 

DIvaTorY PATENT PROCEDURE. Wallace R. Lane. Advocating a simpler method of 
procedure. 20 Green Bag 503. 

Do THE MARRIED WOMEN’S ACTS PERMIT A PERSONAL JUDGMENT TO BE REN- 
DERED AGAINST A MARRIED WOMAN GARNISHEED FOR HER HusBAND’S 
“a Anon. Maintaining that such a judgment should be permitted. 67 Cent. 

. J. 215. 

Euuminee ACT WITH SPECIAL REFERENCE TO ALTERATIONS OF THE LAW 
Mabe THEREBY. &. &. Vichell. Pointing out how the common law is changed 
by statute in India. 18 Madras L. J. 165. 


2 See Colyer v. Finch, 5 H. L. Cas. 20. 
8 See 1 Harv. L. 
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ECONOMICS FROM A LEGAL STANDPOINT. HY. W. Humble. 42 Am. L. Rev. 379. 

ENFORCEMENT OF Law. Roscoe Pound. Discussing the duties and difficulties of 
courts arising from modern developments. 20 Green Bag 4o1. 

EQUALITY OF STATES AND THE HAGUE CONFERENCES, THE. Frederick Charles 
Hicks. A consideration of how votes at the Hague Conferences should be ap- 
portioned among nations. 2 Am. J. of Int. L. 530. 

EXTERRITORIAL PRACTICE AND PROCEDURE. Joseph W. Rice. A description of the 
foreign courts in China. 42 Am. L. Rev. 745. 

HAGUE CONVENTION RESPECTING THE RIGHTS AND DvuTIES OF NEUTRAL 
POWERS IN NAVAL WAR. Charles Cheney Hyde. 2 Am. J. of Int. L. 507. 

How THE STATES HAVE FARED DURING THE LAST DECADE IN THE SUPREME 
CourT OF THE UNITED StaTES. C.H. Alexander. Showing that the court has 
prevented encroachment by Congress on state affairs. 41 Chi. Leg. N. 41. 

IMPERIAL CouRT OF APPEAL.. Avon. Advocating a single court - appeal for the 
British Empire. 28 Can. L. T. & Rev. 495, 613, 712. 

Is 1r USURPATION TO HOLD As VOID UNCONSTITUTIONAL Laws? William G. 
Hfastings. 20 Green Bag 456. 

JuRIsDICTION IN Divorce. /. Arthur Barratt. Discussing English law as to 
American divorces. 36 Nat. Corp. Rep. 486. 

LABOR QUESTIONS IN THE COURTS OF MASSACHUSETTS. Arthur March Brown. 
A review of Massachusetts decisions on the questions. 42 Am. L. Rev. 706. 
Law AND EQuITY IN FEDERAL Courts. Zhomas A. Street. Advocating that 
law ‘se equity be kept distinct, but under one system. 12 Law N. (North- 

port) 65. 

LEGACIES ON IMPOSSIBLE OR ILLEGAL CONDITIONS PRECEDENT. Roscoe Pound. 
Discussing the Roman law, Civil Law and English and American decisions on the 
subject. 3 Ill. L. Rev. 1. 

LecaL EstaTE, THE. Adward Jenks. 24 L. Quar. Rev. 147. See supra. 

LIABILITY OF BANK COLLECTING COMMERCIAL PaPER. George 1. Woolley. 12 
Bench and Bar 100. 

MALIcious USE oF ONE’s PROPERTY, THE. obt. L. McWilliams. 67 Cent. 

May py IN THE EXERCISE OF THE POLICE POWER, PROHIBIT THE USE OF 
THE NATIONAL FLAG FOR ADVERTISING PURPOSES? George A. Lee. 67 Cent. 
1. J. 

et daw OF EVIDENCE AND ITs PuRPOSE. Charles Frederic Chamberlayne. 
42 Am. L. Rev. 757. 

NEEDS OF THE RAILROADs, THE. Logan G. McPherson. 23 Pol. Sci. Quar. 440. 

NoraB_e Decision, A. Clarence R. Martin. Supporting a recent Indiana decision 
which held that a court will consider the constitutionality of a statute though it is 
not questioned by parties and that a statute applying only to counties of a given 
population is unconstitutional. 42 Am. L. Rev. 641. 

ORIGIN AND USE OF INJUNCTIONS, THE. Frederick Dwight. 31 N. J. L. J. 261. 

PowER OF A STATE TO RESTRICT THE RIGHT OF A FOREIGN CORPORATION TO 
REMOVE CASES TO THE UNITED STATES Courts. W. P. Dillard. 40 Chi. 
Leg. N., 316, 323, 330. 

PRESIDEN1’S ADDRESS, THE. (American Bar Association, 1908.) Jacob M. Dickin- 
son. 20 Green Bag 483. 

PROPOSED INTERNATIONAL PRIZE CouRT AND SOME OF ITs DIFFICULTIES. 
Charles Noble Gregorm Showing how difficulties would arise from the fact that 
different nations have different laws. 2 Am. J. of Int. L. 458. 

PURPOSE AND CHARACTER OF EMPLOYERS’ LIABILITY LEGISLATION IN THE 
UNITED STATEs. C. 7. Bond. A discussion of recent legislation on the subject. 
66 Cent. L. J. 483. 

RECENT DEVELOPMENTS IN THE LAW RELATING TO INTERSTATE COMMERCE. 
Morris M. Cohn. 42 Am. L. Rev. 666. 

RECENT LEGISLATION AND CONSTITUTIONAL DECISIONS IN ILLINOIS. James M. 
Matheny. 3 Ill. L. Rev. 131. } 

RECONSTRUCTION OF COMPANIES, THE. Axon. A discussion of recent decisions 
under the English Companies Act. 52 Sol. J. 478. 

RECOVERY OF MONEY PAID UNDER MISTAKE OF Law. William P. Rogers. 6 Oh. 
L. Rep. 437. See 21 Harv. L. 

REGULATION OF TELEGRAPH CoMPANIES. J. v Gorman. A summary of the law 
in Canada and the United States. 28 Can. L. T. & Rev. 675. 

REVERSALS FOR “TECHNICAL” REASONS. Thomas J. Fohnston. Citing statistics to 
show that the humber of reversals is proportionately small. 12 Law N. (North- 
port) 105. 
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RIGHTS OF ALIENS: A STUDY IN TREATY MAKING. Edwin Maxey. An account 
of the discussions at a Latin-American conference, and conclusions based thereon. 
16 Am. Lawyer 171. : 
RIGHTS OF SECOND MORTGAGEES REGARDING Possession. R&. M. P. Willoughby. 
Suggesting the advisability of providing that the second mortgagee shall have 
right to take possession under certain circumstances. 24 L. Quar. Rev. 297. ; 
SALVAGE AWARDs. A. &. Kennedy. A statement of English law on the subject. 33 
L. Mag. & Rev. 3or. 
STRIKING OUT SHAM DEFENSES. George J. Woolley. Stating the law on the subject 
in New York. 13 Bench and Bar 57. 
TAXATION OF INHERITANCES, THE. Joseph F. M’Cloy. A consideration of the leg- 
gee recommended by President Roosevelt. 40 Chi. Leg. N. 347; 53 Oh. L. 
ul. 159. 
VALIDITY OF A STATUTE PROVIDING THAT ACCEPTANCE FROM RELIEF ASSOCIA- 
— a a BE No BaR To AN ACTION FoR Damacss. F. A. Beecher. 67 
ent. L. J. 143. 
WHEN IS A BANK THE bona fide OWNER OF A CHECK LEFT FOR DEPOSIT OR 
COLLECTION? Albert S. Bolles. 56 U. P.L. Rev. 375. See supra. 


Il. BOOK REVIEWS. 


INTERNATIONAL LAW APPLIED TO THE RUSSO-JAPANESE WaR. By Sakuyé 
Takahashi, American Edition. New York: The Banks Law Publishing 
Company. 1908. pp. xviii, 805. 8vo. 

Professor Takahashi was legal adviser to the commander-in-chief of the 
Japanese fleet during the Chino-Japanese war, and in 1899 prepared a book on 
the “ Cases on International Law during the Chino-Japanese War.” He was a 
member of the legal committee in the Department fer Foreign Affairs durin 
the Russo-Japanese war. This experience especially qualified him to set fort 
the Japanese view upon the international questions which arose in these wars. 
During the Chino-Japanese war the Japanese endeavored to observe scrupu- 
lously the rules of international law, as they were desirous of full recognition 
in the family of nations, and anxious at that critical period to show the justice 
of their claim to such recognition. The Russo-Japanese war coming between 
the First Hague Conference of 1899 and the Second Hague Conference of 1907 
furnished illustrations of the application of the rules of the Conference of 1899, 
and problems for the consideration of the Conference of 1907. Professor Taka- 
hashi’s book referring to the conventions of both Conferences shows the rapid 
development of international law within this brief period. 

Many matters which were unsettled at the time of the Chino-Japanese war 
in 1894 were settled by the Hague Conventions of 1899, and many matters still 
unsettled at the time of the Russo-Japanese war of 1904 were determined by the 
Hague Conventions of 1907. An example of this is fully set forth in Part I, 
“The Outbreak of War, and its Effects.” The Russo-Japanese war had begun 
without a declaration, as had many other wars within the last two hundred 

ears. The Russo-Japanese incident led to much discussion. The Second 
ague Conference provided for declaration before the opening of hostilities. 

Other matters emphasized as unsettled at the outbreak of the Russo-Japanese 

war, such as the granting of days of grace to enemy merchant vessels at the 

outbreak of hostilities, and the treatment of belligerent vessels in neutral ports, 

received attention at The Hague in 1907. 

Part II deals with “ Laws and Customs of Land Warfare.” This section of 
the book is of the nature of a description of the conduct of the Russo-Japanese 
hostilities on land as illustrative of the modern development of international law. 
Part II may profitably be read with Professor Ariga’s “La Guerre Russo- 
Japonaise au point de vue continental et le droit international,” issued in 1908. 
_ Parts III, IV, and V, constituting about 500 of the 800 pages of Professor 
Takahashi’'s book, are most valuable contributions to the data of international 
law. Part III deals with “Laws of Naval Warfare.” Part IV deals with 
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“Neutrality.” Part V is devoted to “ New Cases on Prize Law added by the 
Decisions of the Japanese Prize Courts.” In these divisions of the book many 
of the unsettled questions of the law of war on the sea are considered. Many 
documents ordinarily inaccessible or difficult of access are gathered by Pro- 
fessor Takahashi. In the chapter on “Destruction of Merchantmen” it is 
distinctly recognized that the Japanese regulations of 1904 allowed greater free- 


dom in the destruction of merchant vessels than did those of 1894. Neither 


the Japanese nor Russian rules of 1904 make any distinction between the de- 
struction of enemy and of neutral vessels. The destruction of neutral merchant 
vessels by Russian war vessels caused much discussion and led to vigorous 
diplomatic protests. In the regulations of 1894 Japan followed the British 
regulations restricting the destruction of neutral merchant vessels. It seems 
unfortunate that a less liberal position should have been taken in 1904, particu- 
larly as Professor Takahashi and others have found so much to criticise in the 
conduct of the Russian war vessels under regulations somewhat similar to the 
apanese. 

’ Chapter V of Part III gives a very comprehensive account of a new and 
important subject in international relations, —the treatment of newspaper cor- 
respondents in time of war. Professor Takahashi agrees with the conclusion 
that in the future newspaper rs should be entirely subject to mili- 
tary control, and if expedient may be excluded from the area of military opera- 
tions, since the diffusion of news must be secondary-to the attainment of the 
military object of the war. 

The full discussion of the subject of internment of belligerent war vessels and 
their crews in neutral ports given in Chapters I, II, and III of Part IV shows 
how rapidly new problems have developed new practices in international rela- 
’ tions, and how a principle scarcely thought of a few years ago has been gener- 
ally accepted. 

The questions in regard to contraband also gave rise to much discussion, as 
shown in Chapter IV. The Japanese categories of absolute and conditional 
contraband followed the American and British precedent. The Russian cate- 

ory, making a single list of articles regarded as contraband, followed the 
uropean continental precedent. The discussions upon contraband since the 
Russo-Japanese war and stimulated in part by it have shown the widest diversity 
of opinion. Great Britain went so far in the instructions to her delegates to 
the Second Hague Conference as to advocate the abolition of contraband alto- 
gether, while some states on the other hand would make the list more inclusive. 

Part V contains the Japanese prize court regulations and the organization of 
the prize courts and the decisions upon cases which arose during the war. 
In the decisions the tendency to follow precedent is naturally less marked than 
in English and American decisions. The reference to general principles is 
more common, and the final conclusions are often in the nature of dicta. 

The appendices contain material relating to the war, such as regulations gov- 
erning captures at sea, the treaty of peace, etc., which add to the value of the 
book for convenient reference. 

A book containing so much material is worthy of a much fuller index than 
that which appears on pages 801-805, and which is not always accurate, ¢. g. 
reference to Arugun (misspelled) as page 625 should be page 573. Occa- 
sional infelicities in expression and a we sem point of view are to be ex- 
pected. This book upon the international law of the Russo-Japanese War, 
together with Professor Takahashi’s “Cases on International Law during the 


Chino-Japanese War,” and Professor Ariga’s “La Guerre Sino-Japonaise au. 


point de vue de droit international,” and “ La Guerre Russo-Japonaise au point 
de vue continental et le droit international,” furnishes a most valuable collec- 
tion of material as a basis of judgment upon the coutse of development of inter- 
national law in the Far East. Professor Takahashi has in the preparation of 
this new volume placed all students of international law under obligation, par- 
ticularly because he has furnished to them a large amount of documentary 
material rather than a mere presentation of his personal opinions upon the in- 
ternational law as applied during the Russo-Japanese war. G. G. W.- 
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THE PUBLICATIONS OF THE SELDEN SociETy. Volume XXII. For the 
year 1907. Year Books of Edward II. Volume IV: 3 & 4 Edward II; 
1309-1311. London: Bernard Quaritch. 1907. pp. xliv, 263. 4to. 

This volume is in a way a memorial to the late Frederick William Maitland. 
A recent portrait of him forms the frontispiece, and the preface contains a brief 
sketch of his life. The text was prepared by him before his death with his 
usual minute care, after a laborious collation of the manuscripts (thirteen in 
number for this year); but the Introduction was prepared by Mr. G. J. Turner. 
The excellence of his work gives us hopeful assurance of the continuance of 
this invaluable series. In the Introduction several interesting questions are 
discussed and the evidence in favor of the conclusion reached is well mar- 
shalled. The appointment of judges is considered, and the conclusion reached 
that they were appointed partly from among lawyers in practice at the bar and 
partly from among the clerks of the courts. An interesting discovery is that 
the Common Bench in the thirteenth century sat in two divisions, — one for 
settling the pleadings (that is, for determining questions of law), and the other 
for trying issues; and that the judges were permanently assigned to one divi- 
sion or the other. 

As to the cases here reported, perhaps the most interesting fact is that 
nearly four-fifths are newly — so imperfect was the manuscript from 
which Maynard’s Year Book was printed. A few points of special interest 
may be mentioned. The growing recognition of precedent as establishing the 
law is indicated by a statement of Chief Justice Bereford (p. 161): “ By a deci- 
sion on this ay we shall make a law throughout all the land.” The pic- 
turesque method of speech which made Bereford address a persistent lawyer, 
“You wicked caitiff” (p. 134) would arouse a certain envy in many a modern 
judge whom custom denies such freedom of expression. On one occasion 
a jury was unable to agree. Stanton thereupon ordered them to be put in a 
house till Monday without food and drink. But on the same day, about vesper- . 
time, they agreed, and thereupon they were allowed to eat, the verdict, however, 
not om returned until the Monday (p. 188). An attorney was imprisoned for 
abuse of process in suing out process merely for delay, and was not allowed 
bail; Stanton charging him to “ a in gaol until you are well chastised” 
(p- 195). An attempt to hold a bailiff on a writ of waste was not allowed, on 
the ground that the proper action against him was account (p. 136). 

Most of the cases are of real actions, and possess only an historical interest 
to students of law. There is, however, a case reported from the King’s Bench 
of ravishment of wife, in which seisin as wife was recognized as Giving the hus- 
band de facto an indisputable standing in the king’s courts (Gyse v. Baude- 
wyne, p. 4). In the case of Petstede v. Marreys, in the King’s Bench (p. 29), 
a woman to whom one third of the beasts in a park had been assigned in dower 
was allowed to maintain trespass for taking the beasts against the person seised 
of the land; the court saying that she was “seised of the third part of the 
profit par my et par tout,” and could have no other writ. 

Altogether this is one of the most interesting and valuable of the series. It 
is to be greatly hoped that the lamented death of Professor Maitland will cause 
no interruption in the publication of the succeeding years. J. H. B. 


THE COMMERCE CLAUSE OF THE FEDERAL’CONSTITUTION. By Frederick H. 
Cooke. New York: Baker, Voorhis and Company. 1908. pp. xcii, 302. 
8vo. 

This is a thoughtful and useful book. Although the subject is difficult and 
the decisions are irreconcilable, the author has not taken refuge in quotations 
from opinions or in summaries of decisions. On the contrary, he has attempted 
to derive from the words of the Constitution and from the better-reasoned cases 
a consistent theory. Such an undertaking is obviously dangerous, for the reader 
must be protected against believing that the author’s theory always represents 
unquestioned law; but the author has fully appreciated the danger and has fur- 
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nished the necessary protection, simultaneously developing his theory and pre- 
senting clearly the actual decisions. His independence is shown throughout. 
For example, he calls the “original package” doctrine, notwithstanding the 
weight of Marshall’s name, anomalous and absurd (§ 17); and he questions Swift 
v. United States (§ 24); and he believes that decisions commonly based upon the 
Commerce Clause are sometimes properly explainable by the federal admiralty 
and maritime jurisdiction (§§ 26a, 43), or by the position of the Indians as wards 
of the nation (§ 30); and he disapproves both Bowman v. Chicago & North- 
western Railway Co. and /# re Rahrer (§§ 98-99). These are only a few in- 
stances of the free and thoughtful discussion which _ the book a strong claim 
to respect. The treatment of taxation is especially acute (§§ 108-116). The 
whole volume deserves to be read by any one able and willing to read atten- 
tively; but the author’s mode of thought and of expression will not attract a 
careless or hasty reader. For the lawyer who is simply in search of authorities, 
the volume performs the great service of collecting in the foot-notes — usually 
with some indication of the peculiarities of each case —an unusually complete 
collection of federal and state decisions. E. W. 


GREAT AMERICAN LAWYERS. Edited by William Draper Lewis. Volumes 
I-V. Philadelphia: The John C. Winston Company. 1907-1908. pp. 
XxXviii, 472, 533, 560, 546, 531. 8vo. 

In the preface to the first volume of the Great American Lawyers Professor 
Lewis says: “ The aim of this work is not to present a mere collection of bio- 
graphical sketches of great American judges and lawyers of the past, but to 

ive a history of the development of legal institutions. .. . ” Further, in out- 

See the field to be covered by the biographies he has divided the whole into 
four distinct classes — members of the legal profession who have a permanent 
national reputation; those who have permanently impressed the jurisprudence 
of their respective states; those who have “through their teaching or by their 
writings produced, either a distinct effect on the law, or have been instrumental 
in stimulating new methods of legal thought and work”; and those whose 
lives make the collection “ give as complete a history as possible of the legal 
profession in America, and the development of our legal institutions.” 

Although a collection covering such a large field should be looked upon as a 
unit and should not be judged by a fragment, the five volumes which have 
already appeared seem a fair basis upon which to form an opinion as to the 
probable success of the editor’s undertaking. To the extent of these first vol- 
umes Professor Lewis has shown steadfast adherence to his purpose and has 
procera far enough to promise the complete fulfillment of his project as out- 
ined. The biographies as a whole are so arranged as to show the historical de- 
velopment of the law in America both in the wide field of constitutional law and 
in the narrower but no less interesting field of the jurisprudence of many of the in- 
dividual states. Asa result of the necessary limitations in space each sketch is 
of much less extensive scope than the usual historical biography. Nevertheless, 
within the prescribed limits it has been possible to give a complete picture of 
the position of each individual in the legal world, large or small, and at the 
same time to portray the human characteristics of each man in vivid and 
attractive fashion. Every member of the legal profession, in active practice or 
in the field of legal instruction, will undoubtedly read the collection with inter- 
est and enjoyment. Those brilliant members of the bar, the prominent fea- 
tures of whose lives every reader of American history knows to some extent, 
are depicted in a new light — that of their legal attainments and their position 
at the bar. Of such men may be mentioned Patrick Henry, John Marshall, 
Daniel Webster. The sketches of those other lawyers, less well known out- 
side the legal profession though of eminence in their particular field, such as 
William Tilghman, James Kent, Henry Wheaton, Lemuel Shaw, Reverdy John- 
son, Charles O’Conor, David Dudley Field, are also of great interest to all and 


Se 


a 
| 
a 
a 
4 
| 
al 
q 
a 
| 
‘ 
| 


158 ‘HARVARD LAW REVIEW. 


a source of inspiration to the student and to the younger members of the bar. 
Space will not allow even an enumeration of the names of the fifty-nine subjects 
ps the biographies or a criticism of the individual sketches. It is, however, pos- 
sible to say that the work of the biographers as a whole is of a very high char- 
acter of excellence, as is only to be expected when the eminence of the contribu- 
tors is considered. Professor Lewis’s edition of Great American Lawyers will 
undoubtedly rank as one of the first sources of American Legal history. 

J. S.S. 


THE MASSACHUSETTS LAW OF LANDLORD AND TENANT. By Prescott F. 
Hall. Second Edition. Boston: Little, Brown, and Company. 1908. 
pp. lxii, 619. 8vo. 

The prediction made in the review of the first edition of this book, 13 HaRv. 
L. REv. 314, that it would prove invaluable as a manual of ready reference, has 
been fulfilled. In 1903 a forty-seven page supplement, including the more recent 
Massachusetts cases, the references to the Revised Laws, and the legislation of 
1903, was found necessary. And now a new edition giving a complete’ index 
of the decisions and statutes — 1907 has been demanded and published. 
The original arrangement has not been departed from in this second edition ; 
but the topics, notably the sections on ‘* Construction of Express Covenants 
and Provisions,” and on “ Bankruptcy and Receivership,” are more fully dealt 
with. The text has been subdivided, and its use facilitated by a large increase 
in the number of section headings, all set in bold-faced type. Some dozen new 
forms are added to the useful appendix prepared for the earlier edition ; and a 
convenient index of forms appears for the first time. 

The local character of the work is, of course, still maintained. Much of 
Massachusetts real estate law peculiarly invites theoretical discussion. But 
Mr. Hall’s purpose is primarily to serve the active practitioner by statin 
exhaustively the law, as far as possible in the language of the court and with 
sufficient fulness to save, in many instances, a resort to the original reports ; 
and this aim, while not at variance with scientific discussion of legal doctrines, 
is best secured by the author’s limiting himself to his admirable summary of the 
law as it is. The book should be on the shelf of every lawyer, trustee, and real 
estate broker in the Commonwealth. J. W. 


SELECT EssAys IN ANGLO-AMERICAN LEGAL History. By various authors: 
compiled and edited by a Committee of the Association of American Law 
Schools. In three volumes. Vol. II. Boston: Little, Brown, and Com- 
pany. pp. viii, 823. 8vo. 

The second volume of Select Essays will probably be consulted more often 
than the first. It is made up of twenty-five essays on the history of par- 
ticular topics of the Law, grouped under the sub-topics of Sources, the Courts, 
Procedure, and Equity. There also are two valuable appendices containing 


-a list of sources for continental medieval law, and of sources for American 


colonial law. 
Further notice of this volume is deferred until the appearance of Vol. III. 
NA 


THE JOURNAL OF THE DEBATES IN THE CONVENTION WHICH FRAMED THE 
CONSTITUTION OF THE UNITED STATES, May-September, 1787. As 
recorded by James Madison. Edited by Gaillard Hunt. In two volumes. 
ew York and London: G. P. Putnam’s Sons. 1908. pp. xvii, 392; vi, 461. 

vo. 
The publishers’ summary is correct and comprehensive: “ These two volumes 
contain an historical document of the first importance — James Madison’s com- 
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plete record of the Constitutional Convention. This record is the only continu- 
ous chronicle of the proceedings of the Convention, and was kept by Madison 
himself in a kind of shorthand. The notes to this book [edition] include a com- 

arison of Madison’s journal with the records kept, respectively, by Robert 
Vates, Rufus King, and William Pierce.” ; 

It should be unnecessary here to review Madison’s Journal. Whoever would 
know the genesis of American constitutional law must read it. Many of the 
questions that today perplex the nation are here foreshadowed in an almost 
uncanny way. 

The present edition is well constructed. The insertion of the fragmentary 
comments of Yates, King, and Pierce as footnotes throws interesting sidelights 
on the main text and obviates burdensome appendices. The type is clear, but 
the words in many of the lines are unduly crowded, — a fault common in recent 
books. There is an adequate index. The edition is undoubtedly the most 
accurate and readable yet published. H. S. 


THE GROUNDS AND RUDIMENTS OF LAw. By William T. Hughes. Chicago: 
Usona Book Co. 1908. pp. xix, 356. 

Datum Posts OF JURISPRUDENCE. By William _T. Hughes. Chicago: 
Usona Book Co. 1907. pp. xiv, 250. 

These two books may be considered — for the motto of both, Melius 
petere fontes quam sectari rivulos (it is better to seek the fountains than to 
wander down the rivulets), sets forth their joint purpose. The author, to use 
his own figure, has sought to write a geography of the law. The “ Grounds and 
Rudiments” describe the unknown land, the “ Datum Posts” represent the 
illustrative maps. The fundamental principles of the law represent the conti- 
nents, the maxims represent the countries, the great cases are the provinces, 
and the lesser cases the cities, towns and hamlets, according to their magnitude. 
The scheme of the “ Grounds and Rudiments ” is indicated by some of its chap- 
ter headings: Fundamental Conserving Principles of Procedure, 
Code Procedure, Practice Acts, Collateral Attack. To support his necessaril 
brief and | ogee statements the author refers to the “ Datum Posts,” whic 
consists of the cases which he has selected as leading, arranged in alphabetical 
order, tersely stated and surrounded by groups of lesser cases depending upon 
them. The two books taken together might be described as a mercator’s pro- 
jection of the law upon a small scale. 

eee this method of treating the law is novel. To one who wishes to 
correlate the different branches of the law into a unit it will be of great assist- 
ance, whether he agrees with the author or not. But how far it will help to 
solve the immediate problems of every day is more open to doubt. A map of 
the world increases one’s general knowledge, but it is a poor guide from Boston 
to New York. In those circumstances an ordnance map of the immediate re- 

ion (represented here by the more usual text book) is more to the purpose. 

et the author deserves the thanks of brother lawyers for striving to chart, 
even in general fashion, a land which each year becomes more thickly covered 
with a forest of conflicting decisions. E. H. A,, jr. 


Pace eonen. By Albert E. Hogan. Oxford: At the Clarendon Press. 

1908. pp. 183. 

FRANCE AND THE ALLIANCES. By André Tardieu. New York: The Mac- 
millan Company. 1908. pp. x, 314. 

STREET RAILWAY REPORTS ANNOTATED. Volume V. Albany: Matthew 
Bender and Company. 1908. pp. xlvi, 964. 8vo. 

IDEALS OF THE REPUBLIC. By loam Schouler. Boston: Little, Brown, 
and Company. 1908. pp. xi, 304. 
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HISTORY OF THE RoMAN-DuTCcH Law. By J. W. Wessels. Grahamstown 
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